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What Faculty Know about Designing Online Materials in Compliance with
Current U.S. Copyright and Fair Use Laws
Phyllis C. Sweeney
ABSTRACT
Digital technology has vastly increased the ability of individuals to copy, produce
and distribute information, making the behavior of individuals a far more significant
factor in the enforcement of copyright and fair use laws than in the past. This research
investigates the resources used by university faculty and their knowledge of fair use
regarding web-based course materials. Specifically, the research A) identifies prevailing
trends in faculty use of resource materials in the development of web-based courses
including digital images, text, video and sound; B) determines how faculty members have
gained and applied their fair use knowledge; and C) interprets any differences based on
demographic data.
To obtain data for this study, the researcher designed, developed and posted online
an IRB-approved survey instrument. In addition, the researcher used an online focus
group within Blackboard to obtain qualitative data to assist in guiding interpretation of
the quantitative results from the survey.
Quantitative findings indicated that aside from the small percentage of faculty
members who have had web design training or copyright training, very few are aware of this
institution’s specific copyright and fair use policies. Qualitatively, this study pointed to the
themes of lack of training, a desire to comply, and urgency in designing online course
materials in time for the start of a new semester as a major decision-making factor in
whether to include/exclude copyrighted content. Despite these difficulties, most focus
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group participants reported they knew the appropriate person or department to ask for
guidance, pointing to the role of deterrence theory in their decision-making.
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CHAPTER 1 – INTRODUCTION

“The institution is responsible for the technological delivery of the course. Faculty members
who teach through distance education technologies are responsible for making certain that
they have sufficient technical skills to present their subject matter and related material
effectively, and, when necessary, should have access to and consult with technical support
personnel. The teacher, nevertheless, has the final responsibility for the content and
presentation of the course.”
…Andrew Feenberg, 1999

The technology of digital information has vastly increased the ability of individuals
to copy, produce and distribute information over the Internet, making the behavior of
individuals a far more significant factor in the enforcement of online copyright and fair
use laws than in the past. These laws have recently changed and, as a result, those who
develop distance learning via the Internet should be aware of their effect on web-based
course materials.
Research on faculty resources for developing online materials and understanding of
copyright and fair use at the university/college level is nearly nonexistent. Janis
Bruwelheide of Montana State University-Bozeman acknowledges that current research
may be inadequate since no definitive checklist of rights that must be acquired, cleared or
considered exists (Bruwelheide, 1999). The national Conference on Fair Use (CONFU)
chaired by Assistant Secretary of Commerce and Commissioner of Patents and
Trademarks Bruce A. Lehman, attempted to establish a checklist or guidelines in 1998,
but was unsuccessful at reaching a conclusion. However, several online checklists for
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applying the new TEACH Act guidelines are available, such as one located at
http://www.lib.ncsu.edu/scc/legislative/teachkit/checklist.pdf.
Despite the lack of research on educators’ knowledge of copyright and fair use laws,
Chris Werry (2001) describes a “mad rush” by universities, colleges and corporations for
educators to develop online courses, virtual universities, portals and courseware. To
fulfill such an agenda, Werry says that many universities and colleges encourage the use
of web-based course content for several reasons, such as:
•

Educational institutions have invested heavily in Internet infrastructure and
technology for faculty, staff and student use;

•

Post-secondary schools wish to increase (or at least not diminish) student
body size by offering more convenient courses for distance learners to
compete with other educational institutions; and

•

Institutions may derive additional income from sales of online content.

In concurrence with Werry, the National Center for Education Statistics (NCES,
2002) reports that enrollments, course offerings, and availability of distance education
increased rapidly during the 1990s. NCES (2002) reported that the percentage of 2- and
4-year institutions offering distance education classes rose from 33 to 44 percent between
fall 1995 and 1997, and predicted that “one- fifth of U.S. 2- and 4-year institutions also
planned to start offering distance education courses between 1998 and 2001.” Their
prediction was more than exceeded when Telecampus, an online course directory, and C.
Thornton writing for PC World found that more than 500,000 courses were available by
2003, in some form on the Internet, with 2.2 million students taking at least one college
course through this media (Lundgren & Garrett, 2003). According to a 1999 report from
2

the Institute for Higher Education, 33 percent of all post-secondary classes used Internet
resources as part of the syllabus in 1998, compared to 25 percent in 1997 and 15 percent
in 1996.
The U.S. Department of Education’s 1999 National Study of Postsecondary Faculty
(NCES, 2002) determined that online courses are offered in business; education;
engineering and computer sciences; fine arts; health and human services; humanities; life
sciences; natural/physical sciences and mathematics; social sciences and vocational
fields. The NCES study indicates that the purpose of using web sites for students was to
make available general information, homework, exams/exercises, test results and to link
students to others’ web pages.
By conforming to the wishes of universities seeking to increase the use of online
courses and digital tools, educators face legal and ethical challenges from copyright and
fair use laws. Copying, digitizing, uploading, transmitting and many other web-based
uses of materials for distance education are some of the challenges overcome by
technology. Yet when information is stored in electronic form, it is subject to the same
legal and ethical standards as print-based information and tangible property. Passage of
the TEACH Act (S.487 and part of H.R. 2215) set new standards that requires educators
to be not just aware of current copyright and fair use laws, but also to apply the rules
ethically. Research for this dissertation determined what postsecondary faculty members
know about copyright and fair use policies as they design online course materials to be
used by students enrolled in for-credit classes.

3

Legal Challenges of Online Technology

Conventional 1976 U.S. copyright law (doctrine codified at 17 U.S.C. § 101 through
122) was originally meant to regulate copying, distribution and other uses of tangible
materials such as books, journals, plays, artworks, sheet and recorded music, etc. Copies
of a tangible object can result in deterioration or distortion of the original work. For
example, photocopying pages from a book makes images that look significantly different
from the original work and, in the process of flattening the book’s pages in a copier, can
damage the original by splitting the binding. Copies of photocopies further deteriorate
from the appearance of the original work. Distributing photocopies without a license
denies the copyright owner of income derived from the sale of original work and also
denies the person receiving a photocopy the experience of using the original work as the
copyright owner intended.
On the other hand, copies of intangible digital materials such as web pages or word
processed files are identical from the original to the copy. Therefore, copies of digital
work do not result in deterioration or distortion of the original work and thus, copyright
ownership is more difficult to establish and copies are more difficult to detect (Lessig,
1999). According to Lawrence Lessig (1999, p. 124), “Subject to fair use exceptions,
copyright is protected to the extent that laws (and norms) support it, and it is threatened
to the extent that technology [intangible materials] makes it easy to copy and distribute.”
As part of the 1976 U.S. copyright law, Title 17, Section 107, known as “Limitations
on exclusive rights: Fair use,” was designed to exempt educators who wish to copy,
distribute and otherwise use others’ work for educational purposes. This section of the
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law has undergone several recent changes that affect how educators apply fair use to their
web-based course materials.
The concept of fair use sometimes creates more confusion for intangible works than
the original law as applied to tangible materials. Straub and Collins (1990) remind us that
the evolving legal environment has become a patchwork of new and reapplied copyright
laws that offer little clarity on the underlying issues of fair use: a) what materials are
allowed, b) how much of each material can be used, and c) for how long can it be used.
Portions of the U.S. Copyright law were modified in October 1998, with passage of
the Digital Millennium Copyright Act (DMCA at §110(1)), which addresses distance
education exemptions that deal only with closed circuit television for delivery of a live
classroom to remotely located classrooms (Lutzker, 2002), but ignores text, images,
sound, movies, etc., that are commonly used in web-based courses. A second example of
“patch working” is the World Intellectual Property Organization (WIPO) Copyright
Treaties which provide improved copyright protection only on software application
programs.
Of greater significance to this dissertation was the latest “patch,” the TEACH Act
(§110(2) of Title 17, U.S. Copyright law). Signed into law by President George W. Bush
on November 2, 2002, the “Technology Education and Copyright Harmonization Act,”
S.487 and part of H.R. 2215, significantly benefits online distance education by
extending the copyright exemption for materials used by faculty in traditional university
courses, to students taking courses at a distance through any technological means.
Nothing in the TEACH Act is intended to limit or otherwise to alter the scope of existing
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fair use doctrine as applied to web-based content. As the U.S. Copyright Office
Register’s Report explains:
\10\Id. at xvi. Fair use is a critical part of the distance education
landscape. Not only instructional performances and displays, but also
other educational uses of works, such as the provision of supplementary
materials or student downloading of course materials, will continue to be
subject to the fair use doctrine. Fair use could apply as well to
instructional transmissions not covered by the changes to Section 110(2).
Thus, for example, the performance of more than a limited portion of a
dramatic work in a distance education program might qualify as fair use
in appropriate circumstances.\11\”
The TEACH Act does allow distance educators to use movies, video and recorded
dramatic performances for web-based distance learners. This Act expands considerably
on the older exemption that allowed only “non-dramatic literary or musical works”
(Welsch, 2001). To enjoy the TEACH Act’s advantages, accredited, nonprofit colleges,
universities and other qualified educational institutions will need to meet the new law’s
rigorous requirements, which require that each educational institution undertake
numerous procedures and involve the active participation of their educators, staff and
students (Lutzker, 2002).
While educators are encouraged by their institutions to increase online materials for
use with students, many may not be aware of changes brought by the TEACH Act, their
institution’s Internet policies, or their own department’s guides for educational use of
materials harvested from other online, web-based authors, artists and musicians. There
6

has been no definitive or widely recognized formal research on faculty awareness of
copyright or fair use, only circumstantial evidence that most people do not have an
adequate understanding about the law as it applies to digital intellectual property
(CIPREII, 2000).
Universities publish copyright policies and offer training in proper application of fair
use. Examples include:
•

University of Central Florida’s Information Technology Ethical Use Policy
(6C7-4.037) located online at
http://www.ucf.edu/provost/handbook/chapter0606.html,

•

University of Florida’s Information Technology Ethical Use Policy online at
http://pirate.ifas.ufl.edu/RESOURCE.HTM#p2iteu, and

•

Florida State University’s Policies on Patents and University-Sponsored
Educational Materials online at http://www.fsu.edu/Books/FacultyHandbook/Ch6/Ch6.19.html.

At the institution where research for this dissertation was conducted, several
departments offer training to faculty and graduate teaching assistants, including web page
design, use of the library’s electronic resources in course materials and teaching with
Microsoft PowerPoint. Some of these workshops include a short discussion with a
specialist on the university’s copyright and fair use policies. There is no workshop
offered that specifically covers copyright and fair use procedures. Research for this
dissertation was designed to determine whether the lack of specific copyright and fair use
training lead faculty members to request and offer unnecessary payment for copyrighted
materials or to possibly commit infringement.
7

Six copyright cases were resolved in 2001, the most visible of which was Tasini v.
The New York Times Co., 93 Civ. 8678 (SS), S.D.N.Y. This case involved several
freelance writers who sued and won the right to prohibit The New York Times from
copying and selling their work to Lexis/Nexis and other electronic distributors in
electronic databases used by educational institutions. In a second famous copyright case,
Peggy Lee successfully sued Walt Disney, when Disney reproduced her voice from the
motion picture “The Lady and the Tramp” onto videocassettes. Although videos were not
in existence in 1952 when the movie was originally released, it was found that Peggy Lee
was entitled to royalties for any “transcriptions” of her voice, which included
videocassettes. Ms. Lee was awarded $2.3 million (National Music Publishers’
Association, Inc., 2001). Violation of copyright laws can be expensive.
Infringement of a valid copyright is the threshold requirement for both criminal and
civil copyright infringement cases and could adversely affect an institution financially or
through negative publicity and liability. For example, if infringement is proven through
showings of access, copying and substantial similarity, “willfulness” (meaning reckless
and intentional activity) can lead to potential statutory damages of up to $100,000 for
each infringement (Title 17, USC).
Ethical Challenges of Online Technology

In designing online course content, conformance with norms, laws and enforcement
of copyright laws and policies is critical. Deviation from copyright laws and policies is
conceived as “negative” practice – something unethical. Ethics in its simplest form, deals
with right and wrong, not necessarily with what is legal. The Internet Encyclopedia of
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Philosophy defines ethics as moral philosophy and involves systematizing, defending,
and recommending concepts of right and wrong behavior (IEP, 2003).
As examined more fully in the literature review, ethics theory shows that ordinary
citizens have ethical responsibilities, but that professionals such as educators have extra
pressures to comply ethically with the law. Much of ethics theory is about broadening the
awareness of the effect professional decisions can have – not just on students, other
faculty and staff members, and the institution, but on the broader world of communities
and the environment.
Like ethics theory, deterrence theory is rooted in classical sociological theory.
Deterrence theory suggests reducing the probability of deviance through some form of
individual punishment such as fines and denial of tenure. Deterrence strategies focus on
future behaviors, preventing an individual from wrongdoing (Keel, 1997). The goal of
deterrence is the internalization of harm the guilty party has caused (Cooter, 2000).
According to Scott Sagan, “Deterrence works when expected costs are higher than
expected gains” (Sagan, 2000, ¶ 2).
Goals of Investigation

This dissertation investigated the awareness of university faculty toward current fair
use regarding web-based course materials. Specifically, the goals were to:
•

Identify educators’ knowledge of copyright and fair use laws as they apply to
web-based course materials, including digital text, images/video and sound
created by others;

•

Determine the source(s) of copyright information on which faculty members’
decision to include others’ readily available online text, images/video or sound is
9

based. As part of this research question, the researcher attempted to find what
deters/does not deter faculty members from violating copyright and fair use
guidelines; and
•

Interpret the differences based on gender, length of service, college/department,
academic rank, tenure and number of online classes/sections taught.

Research Questions

1. Do misperceptions for developing online course content as it relates to
federal and state copyright and fair use laws, vary across post-secondary
educators with regard to department, academic rank, gender, tenure or length
of service?
2. Are post-secondary educators deterred from infringing existing copyright and
fair use policies in developing their online course materials? If so, what is the
decision- making process for deterrence?
Assumptions

Assumptions related to this study included:
1. Subjects have developed at least one web page used as course material.
2. An online survey format is appropriate for obtaining data related to behaviors
associated with developing online course materials.
3. An online focus group format is an appropriate tool for obtaining data related
to behaviors associated with developing online course materials.
4. Individuals invited to participate in an online survey or online focus group
have access to the World Wide Web.

10

5. Respondents who respond to an online survey or online focus group will
report their data accurately.
Limitations of this Study

Factors that lead to limitations in this study’s findings included:
1. Findings may prevent the generalization of the study to all online course
educators.
a. Institutions have different policies regarding length of time and amount of
material may be used without obtaining copyright licenses.
b. Online survey or focus group respondents may be different from those who
do not participate.
c. Volunteer respondents may be different from those who do not participate.
d. Subjects may or may not have received formal copyright and fair use
training from the same source.
2. Participation in an online focus group may be biased in favor of those
subjects who are faster/better typists.
Definitions
®

BLACKBOARD

. This is a web-based environment for online teaching and learning.

This software product is designed to complement traditional instruction or distance
learning through content management/sharing, assessment management, grade book and
assignment management, collaboration and communication, etc. Blackboard ® offers
synchronous and asynchronous collaboration tools. A similar product is WebCT©.
COPYRIGHT.

The United States copyright law is contained in chapters 1 through 8

and 10 through 12 of title 17 of the United States Code. The Copyright Act of 1976,
11

which provides the basic framework for the current copyright law, was enacted on
October 19, 1976, as Pub. L. No. 94-553, 90 Stat. 2541. Infringement includes the
unauthorized or unlicensed copying of a work subject to copyright (U.S. Copyright
Office Circular 92, 2001).
COMPUTER ETHICS.

Chair of the APA Committee on Philosophy and Computers in

1997, and professor of philosophy at Dartmouth College, James H. Moor is a primary
figure in the area of computer ethics. His article, “What is Computer Ethics?” is widely
reprinted and regarded as a milestone for the study of computer ethics. In this article,
Moor (1985) describes computer ethics as “the analysis of the nature and social impact of
computer technology and the corresponding formulation and justification of policies for
the ethical use of such technology.” To Moor, computer ethics is a field concerned with
“policy vacuums” and “conceptual muddles” regarding the social and ethical use of
information technology:
“Either no policies for conduct in these situations exist or existing policies seem
inadequate. A central task of computer ethics is to determine what we should do
in such cases, i.e., to formulate policies to guide our actions. Computer ethics
includes consideration of both personal and social policies for the ethical use of
computer technology” (Moor, 1985, 266).
DETERRENCE.

A means to dissuade someone from taking an action through the

threat of punishment; deterrence works when expected costs are higher than expected
gains (Sagan, 2000, ¶ 1).
DIGITAL MILLENNIUM COPYRIGHT ACT OF 1998 (DMCA).

Key among the topics

included in the DMCA are provisions concerning the circumvention of copyright
protection systems, fair use in a digital environment, and online service provider (OSP)
12

liability, including details on safe harbors, damages, and blocking access to materials
practices (Educause, no date). This Act was signed into law by President William J.
Clinton on October 18, 1998.
FAIR USE.

The main purpose of copyright is to encourage creation of new works as

well as giving authors the exclusive right to reproduce and distribute their works.
Exceptions to this are found in Sections 107 through 118 of the Copyright Act (Title 17,
U.S. Code). Known as fair use when applied under certain conditions including criticism,
comment, news reporting, teaching – including multiple copies for classroom use,
scholarship, and research, four factors must be considered in determining whether use of
a copyrighted work is “fair.” The factors are:
(1)

the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;

(2)

the nature of the copyrighted work;

(3)

the amount of the portion used in relation to the copyrighted work and the
length of time used; and

(4)

the effect of the use upon the potential market for or value of the copyrighted
work (FL 102, 1999)

INTELLECTUAL PROPERTY.

Laurence R. Hefter and Robert D. Litowitz, partners in

Finnegan, Henderson, Farabow, Garrett & Dunner, one of the largest intellectual property
law firms in the US, defines IP as sharing many of the characteristics associated with real
and personal property. For example, intellectual property is an asset, and as such it can be
bought, sold, licensed, exchanged, or gratuitously given away like any other form of
property. Further, the intellectual property owner has the right to prevent the
13

unauthorized use or sale of the property. The most noticeable difference between
intellectual property and other forms of property, however, is that intellectual property is
intangible, that is, it cannot be defined or identified by its own physical parameters. It
must be expressed in some discernible way to be protectable (Hefter & Litowitz, 1997).
ONLINE FOCUS GROUP.

A qualitative approach to dynamically draw information

from small groups of participants over a short term. They are useful for “fleshing out
ideas,” refining hypotheses, and capturing the subtleties and nuances of findings
(Doherty, 2002). The unit of analysis is the group rather than the individual. Online focus
group tools are an electronic means of collecting data for testing, invoked by an
individual at his/her own terminal. The tool allows users to type or retype responses
(Rojo, 1995). Electronically gathering data in this fashion solve two problems: 1) reduces
the high costs of reaching a target group in face-to- face meetings; and 2) allows a more
“anonymous” response to questions since there is no bias based on gender, size, age or
nationality.
ONLINE RESEARCH.

Online research is research conducted over the Internet,

including electronic mail surveys, Web-browser-based surveys and concept tests, on- line
interviews and focus groups (Miller and Dickson, 2001).
TEACH ACT S.487 and H.R. 2215. An

amendment entitled, “Technology, Education, and

Copyright Harmonization Act of 2001,” to chapter 1 of title 17, United States Code
(107th Cong., 1st Sess). A longer definition is provided in Appendix A.
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CHAPTER 2 – LITERATURE REVIEW

This literature review first examines the body of research on fair use guidelines and
policies used by educational institutions. Next, a synopsis of ethics, professional ethics
and deterrence theories points to a framework in which moral values were applied to
post-secondary educators.
Fair Use Guidelines

The doctrine of fair use, codified under the Copyright Act § 107, is a means of
permitting educators to enjoy a limited amount of copying and distribution of copyrighted
printed material. Following is the Fair Use section of the Copyright Act:
“Notwithstanding the provisions of § 106 and 106A of the Copyright Act (Title 17),
the fair use of a copyrighted work, including such use by reproduction in copies or
phonorecords or by any other means specified in that section, for purposes such as
criticism, comment, news reporting, teaching (including multiple copies for classroom
use), scholarship, or research, is not an infringement of copyright.
“In determining whether the use made of a work in any particular case is a fair use
the factors to be considered shall include –
1. the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;
2. the nature of the copyrighted work;
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3. the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and
4. the effect of the use upon the potentia l market for or value of the copyrighted
work.
“The fact that a work is unpublished shall not itself bar a finding of fair use if such
finding is made upon consideration of all the above factors” (Copyright Act of 1976).
At the time of this research, statutory damages for copyright and fair use
infringement ranged from $500 to $20,000 per act of infringement (Radack, 1998). If a
court found that the defendant acted willfully, the court could increase the damages to a
maximum of $100,000 per act of infringement. Finally, the court could also order the
defendant to pay the plaintiff’s attorney’s fees and court costs (Radack, 1998).
Although U.S. courts have considered and ruled on fair use many times, no real
definition of the concept has ever emerged (U.S. Copyright Office Circular 21, 1988).
Fair use is complex and intentionally vague (Sinofsky, 1982). For example, fair use
allows an educator to copy and distribute a “small” portion of scholarly print materials to
use as handouts for students in a classroom, and that educator may continue to use those
handouts over a “brief” period of time. Neither “small” nor “brief” is well defined within
the Copyright Act itself. Indeed, since the doctrine [of fair use] is an equitable rule of
reason, no generally applicable definition is possible, and each case raising the question
must be decided on its own facts (U.S. Copyright Office, 1988).
Many sets of guidelines for applying fair use standards were created by policy
makers within the government, at educational institutions, and at conferences of
interested parties such as librarians, publishers and authors. Fair use guidelines do not
16

represent a legal document, nor are they legally binding. However, the more one exceeds
these guidelines, the greater the risk that courts may find that fair use does not apply
(Crews, 2001).
Various sets of fair use guidelines have been put forth, differing among authors and
over time (Nayer, 2002, Bruwelheide, 1999):
•

A set of guidelines (Appendix A) was agreed upon in 1976, by the Ad Hoc
Committee on Copyright Law Revision, the Authors League of America and
the Association of American Publishers, Inc. These guidelines regard only
tangible property and may or may not be successfully applied to intangible,
web-based works based on more recent guideline proposals as indicated next.

•

The 1977 Conference on Fair Use (CONFU) that was convened by the
Commissioner of Patents and Trademarks, attempted to develop fair use
guidelines in areas of interlibrary loan, electronic reserves, digital images and
distance learning. By the third and final meeting of CONFU, the
Commissioner declared that negotiations failed to achieve a consensus (U.S.
Patent and Trademark Office, 1998). Additional examples of alternative
CONFU guidelines are shown at the end of Appendix A.

•

Circular 21 produced in 1988 by the U.S. Copyright Office reports that
“guidelines that indicate specific types and amounts of copying and use limits
[of digital works] have been suggested, discussed and revised many times by
both the House of Representatives and the Senate, with no definitive
conclusions to date” (U.S. Copyright Office, 1988).
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•

IFLA, the International Association of Libraries Associations and
Institutions, commented on the World Intellectual Property Organization
(WIPO) copyright treaty of 1996, a result of the Berne Convention:
12. Having to ask permission every time to disseminate or use a
copyright work, or having to pay for every piece of copyright
information would frustrate society as well as stifling creativity,
economic progress, world culture and learning. For example, if
permission and/or payment is required every time a work is even
accessed, (e.g., viewed on a computer screen) the role of the
library to be society’s collectors and disseminators of knowledge
will be destroyed (IFLA, 1996).

Institutional Policies on Fair Use

To assist educators with fair use, universities have developed their own guidelines
and policies that are especially relevant for faculty using web-based course content.
Law Professor Kenneth D. Crews is a known authority on digital copyright and fair
use laws. His 1993 survey of copyright policies at 98 American research universities
reveals a variety of ways in which institutions have responded to the conflicting goals of
copyright policies: avoiding infringements while promoting fair use for teaching and
research (October 1993). In the Ohio State Law Journal (1996), Crews wrote that early
fair use guidelines failed to reflect accurately the law to embody workable standards, yet
have persisted as models applied to digital technology. He argues that the newest
institutional guidelines perpetuate deficiencies of the past and create new hazards for
copyright owners and educators, such as transmission of works normally allowed in faceto-face classrooms when displayed outside the classroom via the Internet. A related issue
is that fair use permits transmission “primarily” for students who are unable to attend in
the classroom because of their “disabilities or other special circumstances.” In response,
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Crews asks, “Why are we offering distance learning programs? If the reason is simply for
the ease and convenience of students, that may not be a ‘special circumstance’ which
prevents their attendance. If the reason is because students are unable-because of work,
family obligations, or personal conditions-to attend class at the appointed time, then we
have a good case for fair use” (Crews, 1995).
Some educational institutions tend toward a conservative approach to the guidelines,
meaning that where fair use is vague, institutions prefer to set stricter policies. For
example, the university that was studied in this dissertation allowed fair use of
copyrighted material for a 2-semester period, rather than for two years. A two-year
guideline derived from the CONFU conference was adopted by The Pennsylvania State
University (http://www.libraries.psu.edu/mtss/fairuse/guidelines.html), the University of
Texas (http://www.utsystem.edu/ogc/intellectualproperty/ccmcguid.htm) and the
University of Florida (http://pirate.ifas.ufl.edu/update/media.html), among others. On the
other hand, Indiana University’s fair use policy
(http://www.indiana.edu/%7Eufc/circulars/97-98/U16-98.htm) is more flexible, with no
specific amounts of time or content rules. It states:
“In an attempt to clarify the meaning of fair use for common
situations, various private parties have negotiated “guidelines,”
but those externally developed guidelines are often inappropriate
for the realistic application of fair use to higher education. Such
guidelines are too often an unduly narrow or rigid definition of fair
use, and they usually impose additional restrictions and conditions
that are not part of the law. No such guideline has been read into
the law by Congress or the courts, and the guidelines are not
binding. Fair use must be determined according to the
circumstances of each situation.
To put details into the policy itself would tend to freeze the doctrine
of fair use at a time when it is in continuous transition. Thus, the
policy remains flexible to reflect changing needs and the dynamic
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nature of fair-use law. The policy also remains flexible to address
the growing innovations of our teaching and research” (Indiana
University Faculty Council, 1997).

Ethics

In the previous section, the researcher determined the legal stand of university
policies on copyright and fair use. This section examines the general ethical and moral
theories that would apply to “rightness” or “wrongness” of infringing on copyright and
fair use law.
Ethics is often viewed based on the structure of activity and its results, i.e., a person
performs an action that leads to certain results or consequences. Virtue, Deontological
and Consequentialist theories most aptly apply to circumstances such as those researched
for this dissertation. Virtue theory focuses on the agent and issues of character and
integrity. Deontological theory attempts to evaluate actions as right or wrong.
Consequentialist theory focuses on the external results of an action.
Aristotle’s (384-322 B.C.) Virtue (Eudemonism) theory argues that in the scope of
human activity, we usually understand virtuous behavior better than what particular
actions are right or what consequences are good. Virtue theory is applicable to this
dissertation because it helps determine the character of the subjects under study. A
Pennsylvania State University College of Engineering team of faculty and students of
Ethics in Engineering proposes some further thoughts on virtue theory:
•

Promotes human flourishing

•

Virtues are those strengths of character that enable us to flourish

•

The virtuous person has practical wisdom, the ability to know when and how
best to apply these various moral perspectives. Rather than consulting a
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formula or algorithm to determine the single right action, the virtuous person
uses her judgment and acts on her best character traits. (PSU, 2001)
Deontological (Duty) theory focuses on the action and the intention behind it, and
claims that some actions are inherently wrong, and cannot be justified, for example by
predicted good consequences that will result from them. Deontological theory is
important to understanding why the subjects under study in this dissertation may believe
they have successfully applied copyright and fair use to their online course materials.
Immanuel Kant (1724-1804) is the most prominent holder of this theory. Kant’s
categorical imperative, “an act is right if and only if the agent willing it could at the same
time will that the maxim of the act be a universal law,” (Almeder 58). Using Kant’s
ethical reasoning, a rule that commands action is independent of the desired end,
including happiness. We act out of respect for the basic moral law when we seek to
conform our behavior to that law simply because what the law prescribes is good, even if
we have no inclination at all to do what the law prescribes (Angelich, 2001). The primary
domain of this theory is action in terms of “What should I do?”
Similar to the previous theory, Jeremy Bentham (1748-1832) and John Stuart Mill
(1806-1873) further discuss “Wha t should I do?” and “the ends justifies the means”
actions. Consequentialist (Utilitarianism) theory can be applied in cost-benefit analyses
of the subjects under study in this dissertation. The principle is to maximize benefits over
harms for the greatest number of those affected (PSU, 2001).
In her investigation into moral development and ethical decision-making, Nancy
Willard (email to list, Feb. 2003) expounded upon theories of M. Nisan (1991) and A.
Bandura. Willard says, “Nisan’s Limited Acceptable Morality theory explains that we all
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have a set a principles about what we think is right behavior and wrong behavior. The
boundaries of this vary by individual, but we are all willing to waiver from these
boundaries in certain circumstances. Bandura’s Social Learning theory says we learn our
behavior from our environment, significant others or role models by observing their
behavior. Bandura studied the ways in which people rationalize behavior that is
‘immoral’ or ‘unethical.’” Based on these two theories, generally very ethical people will
rationalize when engaging in behavior that is considered to be inappropriate but are just
slightly outside of the boundaries. Willard believes that we should note the pattern of the
rationalizations: others are engaging in the same activity; lack of fear of detection and
punishment; significant expense; benefit to others (or self) by engaging in the activity
(Willard, 2003). She says three factors appear to support transgression:
•

The transgression will not cause any perceptible harm;

•

The harm is perceptible but small in comparison with the personal advantage
gained; or

•

The harm is to the system, and no specific person sustains a loss (Willard,
1997)

Professional Ethics

In addition to general ethics theories, we next look at the ethical and moral
development and decision- making ethics of educators who use online course materials.
Compliance with fair use standards is based on processes by which human beings
and educational institutions develop the capacity and inclination to behave in a manner
that respects the rights of others and society. Educators’ capacity and inclination to
behave in a responsible manner is shown by J.R. Rest (1994) and others as an overall
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framework for making responsible decisions and engaging in responsible behavior. Rest
depicts his framework as a four-component model of ethics that includes:
•

Moral sensitivity – interpreting the situation.

•

Moral judgment – judging which action is morally right/wrong.

•

Moral motivation – prioritizing moral values relative to other values.

•

Moral character – having courage and persistence, overcoming distractions,
and implementing skills.

According to John Martin Rich (1984), Hugh Sockett (1993), and Marcia Lynn
Whicker and Jennie Jacobs Kronenfeld (1994), an educator is considered a professional,
charged with a defensible and properly enforced code of ethics and morals. Rich (1984)
assesses practices in higher education based on ethical grounds for decision-making and
the likely educational consequences of the decision. While Rich’s work does not
specifically address fair use and copyright standards for online materials, we can relate
his writing to implementing and enforcing policies on these issues. He provides us three
functions of professional ethics (p. 6-7):
1. An enforced professional code of ethics ensures clients that professional
services will be rendered in accordance with reasonably high standards and
acceptable moral conduct;
2. Since the professional [educator] is rendering a public service, ethical codes
assure the public at large that the professional is serving the public interest and
should continue to enjoy public trust, confidence and support; and
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3. An institution should provide a code of uniform rules and behavioral standards
by means of which members of the profession are informed of acceptable
behavior in order that their conduct can be properly regulated (Rich, 1984).
The educational institution is the body that should provide the code of uniform rules
and behavioral standards, according to Sockett (1993), despite the fact that an institution
may itself lack integrity, especially if members do not invest them with their own ideals
and values.
Whicker and Kronenfeld (1994) also see an overlap of ethics, institutional policies
and the law. They illustrate the implications of ethical dilemmas by defining a number of
characteristics including emotional trauma for participants, occurrence in environments
with rapidly changing norms, and, particularly useful to this dissertation, administrative
procedures for dealing with ethical dilemmas may be weak or poorly defined. Their
review claims that bureaucratic rules are often developed in response to specific
situations – in settings where few issues have been debated or anticipated, administrative
procedures for dealing with ethical dilemmas may be vague and allow misinterpretations.
Deterrence Theory

In addition to general and professional ethical standards, we look next at several
theories that help us understand under what conditions educators would be willing to
transgress (or not) with established codes of ethics. The actions under study involved
copying text, images, sounds, animations and video from someone else’s web page
without obtaining copyright permission or paying copyright fees, which may never result
in some form of punishment.
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In a lecture given at Stanford University in 2000, Scott Sagan outlines the
requirements of Deterrence theory. The requirements are:
(1)

The capability to inflict unacceptable cost.

(2)

The threat of deterrence must be communicated.

(3)

Threats have to come from a credible source and be believable.

(4)

Individuals are rational actors who weigh the pros and cons before
committing a deviant act (Sagan, 2000; Merton, 1957).

In deterrence theory, the key concept is that people will engage in criminal activities
if they have no fear of apprehension and punishment (Keel, 1997). Robert O. Keel (1977)
and other criminal justice researchers find that the threat of punishment – financial, social
or physical – is central to contemporary criminal justice policy and carries over into
milder forms of law violations such as breaking copyright policies.
Sylvia Mendes and Michael McDonald (2001) reviewed 39 analyses in 33 published
studies to find that empty threats of punishment undermine the deterrence effect. Gains
from unpunished crimes simply outweigh deterrence and severity is often found to be of
little consequence. Their research concludes that deterrence must be treated as a package
composed of three elements: arrest, conviction and punishment.
In studying business management decisions, Diane Vaughn (1998) challenges the
rational choice/deterrence model of social control. In her analysis of NASA’s Challenger
disastrous decisions, she argues that these choices suggest a need to reorient regulatory
activity toward the social context of decision making. Describing organizations as
“amoral calculators,” she believes that organizations are driven by pressures from the
competitive environment to violate the law to attain desired organizational goals unless
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the anticipated legal penalties (the expected costs weighed against the probability of
delaying or avoiding them) exceed additional benefits the firm could gain by violation.
She further claims that the amoral calculator model also has wide acceptance as an
explanation for the misconduct of other types of organizations that violate laws,
administrative rules and regulations. Based on Vaughn’s rationale, this dissertation may
find that subjects report willingness to infringe on copyright and fair use due to pressures
from the university to produce online materials faster than the university expects them to
produce other forms of published work.
Matthew Scheider (2001) assumes that individuals take their employer’s policy into
account when deciding whether to engage in criminal behavior. The deterrence doctrine
and the rational choice principles on which it is based, also suggest to Scheider the
crucial notion that individuals will alter perceptions in light of new information (Tuck
and Riley 1986). When presented with accurate information such as changes brought
about by the TEACH Act, rationally calculating educators presumably will interpret the
certainty of punishment “similarly and accurately” (Cornish and Clarke 1986; Geerken
and Gove 1975). If new information is perceived to be a true representation of reality,
then changes in interpretation should be nearly universal. Scheider’s study may be
understood to mean that, given additional training in a university’s copyright policies,
faculty members can change their behavior (avoid violating fair use guidelines).
Steven Levitt’s research (1998) appears to agree with Scheider when he suggests that
criminals may be poorly informed about the likelihood of detection, or may be overly
optimistic about their own criminal abilities. Assuming that faculty members commit
multiple copyright offenses while designing online course materials, the response of one
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crime to changes in the expected punishment for a second crime sheds light on the
relative importance of deterrence. For example, United States copyright courts tend to
issue low fines for first-time offenders and considerably higher fines for repeat offenders.
General deterrence theory has been extended into several additional theories, three of
which will be reviewed here: Routine Activities Theory by Felson and Cohen,
Differential Association Theory by Sutherland, and Prospect Theory by Kahneman and
Tversky.
Routine Activities Theory

Felson and Cohen (1979) focus on the situation and situational analysis. This theory
assumes that everyone is capable of rationalizing crime. It states that criminal offenses
are related to the nature of everyday patterns of social interaction with these necessary
factors:
1. A motivated offender
2. A suitable target that offers some form of reward, with ease of access
3. Absence of authority
Acknowledging that crime cannot be eliminated, Felson and Cohen suggest that
solutions to crime are to reduce opportunities for crime and increase the role of formal or
informal guardians. As faculty members are motivated by administration to increase
online course materials, they find in the easy access nature of the World Wide Web
suitable targets. Lacking the authority of an online course material “inspector,” violators
within the faculty may feel free to use whatever text, images, etc., they find that seems
suitable.
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Differential Association Theory

Sutherland and Cressey (1978) developed differential association theory for those
who commit crime or those who are law-abiding through learned behavior in interaction
with other persons. Differential association theory is similar to L.S. Vigotsky’s social
cognition learning model which asserts that culture is the prime determinant of individual
development (1934). When criminal behavior is learned through culture, the learning
includes techniques of committing the crime, which are sometimes very complicated,
sometimes simple, and the specific direction of motives, drives, rationalizations and
attitudes. According to Sutherland, the process of learning criminal behavior by
association with criminal and anti-criminal patterns involves all of the mechanisms that
are involved in any other learning. Association with other educators, some who violate
the law and others who do not, is favorable to copyright and fair use law violation, and
may be attributed to an “everyone does it and gets away with it” mentality.
Prospect Theory

Prospect theory is an empirical model of decision- making choice initially developed
by Kahneman and Tversky (1979). A cognitive alternative to deterrence theory, this
theory treats preferences as a function of “decision weights,” and it assumes that these
weights do not always correspond to probabilities. Specifically, prospect theory
postulates that decision weights tend to overweight small probabilities and underweight
moderate and high probabilities. While this theory allows for the general definition of
deterrence theory, it seems to identify additional conditions for failure of deterrence: In
prospect theory, a problem can be presented as a gain (200 of 600 threatened people will
be saved) or as a loss (400 of 600 threatened people will die). In the first case, people
tend to adopt a gain frame generally leading to risk-aversion and in the latter, people tend
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to adopt a loss frame, generally leading to risk-seeking behavior (Kahneman and
Tversky, 1979).
Faculty members, as Feenberg (1999) reminds us, are the decision-makers and have
the choice of what text, images, animations, sounds, and video to place on their course
web pages; they have the final responsibility for the content and presentation of the
materials. To violate (or not) existing copyright and fair use law may be due to cognitive
decision- making if individuals are risk acceptant.
Summary

To frame a deeper understanding of issues involved in a study of copyright and fair
use knowledge of faculty members, this literature review first examined the U.S. laws,
guidelines and university policies that have evolved into their current form. The first two
sections considered the changes brought about through CONFU, DMCA and the TEACH
Act, and noted differences of several universities’ policies on fair use in terms of the
legal processes that educators should consider while developing their online course
materials.
Next, this chapter examined ethical and moral theories that apply to the “rightness”
or “wrongness” of infringing. These theories were further supported by a series of
deterrence theories that point to conditions in which educators may be prevented from
infringing if they break established codes of ethics.

29

CHAPTER 3 – RESEARCH METHODS

The purpose of this dissertation was two-fold. First, the research sought to determine
what educators at a large, doctoral research-extensive (Carnegie) university in the
southeastern United States know about copyright and fair use in terms of applying these
laws to developing their online course materials. Second, what decision- making process
these educators used to determine if they should infringe. Findings show that while the
university has made training available to its educators on the use of various tools to create
online course materials, educators were not sufficiently aware of university policies on
these laws.
This chapter covers the following topics: a) research questions, b) viability of using
online survey instruments, c) research subjects, d) research design, e) instrumentation, f)
general procedures, g) data collection, and h) treatment of data.
Research Questions

Questions being researched were:
1. Do misperceptions for developing online course content as it relates to
federal and state copyright and fair use laws, vary across post-secondary
educators with regard to department, academic rank, age, gender, tenure or
length of service?
2. Are post-secondary educators deterred from infringing existing copyright and
fair use policies in developing their online course materials? If so, what is
their decision-making process for deterrence?
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To determine whether ethics and deterrence have a role in the decision- making of
faculty who use online course materials with text, images, video or sound gleaned from
others’ web pages, an online survey was conducted. This part of the Methods chapter
focuses on research into the value of online versus paper-and-pencil survey methods.
The reality seems to be rapidly approaching the prediction (Baker, 1998) that online
self-administered surveys are the next major step in the evolution of computer-assisted
survey information collection (CASIC), the process that started with computer-assisted
telephone interviewing (CATI) three decades ago (Couper & Nicholls II, 1998), and was
followed by computer- assisted personal interviewing (CAPI). Marketing practitioners
also share this view, claiming that the Web is becoming a replacement technology for the
telephone survey mode (Black, 1998; Cleland, 1996; Hollis, 1999; Jones Thompson,
1999), just as the telephone survey mode replaced personal interviews in the 1970s
(Manfreda, Batagelj and Vehovar, 2002).
Current researchers have at their disposal an increasing array of high-tech, webbased tools for conducting research. Online survey and focus group tools are methods of
structuring electronic dialogs to discuss issues and understand diverse viewpoints.
Although many qualitative studies – taste tests, for example – will never move to the
Internet, the portion of total qualitative work done online could potentially grow “to as
high as 25 to 30 percent (of all money spent on qualitative research, both online and
offline) in the future, with improved technology and more people wanting to pursue it as
a career,” says Bill MacElroy, president of New York-based Internet Marketing Research
Organization (IMRO) (Jarvis and Szynal, 2001).
Advantages of using Internet-based survey and focus group tools include:
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1. Turn around time for conducting research.
2. Lower costs than those associated with printing, distributing and collecting
survey questionnaires.
3. Survey respondents or focus group members who would have to travel, at
possibly great expense, to participate.
4. Survey respondents or focus group members who would otherwise not take
the time to participate.
5. Automated data capture for ease of coding. Data are automatically inserted
into manipulate-able databases as it is collected.
6. Data are warehoused in one place for ease of organizing and analyzing.
One of the major disadvantages to conducting online research is lack of direct
observation by the moderator. Janice Caston, Greenfield Online Inc.’s director of
marketing, warns, “When they conduct face-to- face focus groups, (moderators) can easily
read people's body language. But in online focus groups, they have to be sensitive to the
cues (given) in how the respondents are replying to the questions. Are they typing
slower? Are they hesitating in terms of getting more information? The moderators are
only seeing the typed version of the focus group session,” she says (Jarvis and Szynal,
2001).
Though many remain justifiably skeptical of Internet research’s data quality,
technological and methodological improvements mean Internet research is a viable and
legitimate form of data collection (Dalley, 2001). For example, the November 2000 U.S.
elections provided Harris Interactive market researchers with a unique opportunity to test
the accuracy of online sample survey methods. Findings indicated that the accuracy of the
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online polling efforts “exceeded our most optimistic expectations” (Taylor, Bremer and
Overmeyer, 2001). However, it would be a mistake to assume that all online surveys can
forecast results reliably. There are enormous variations in the ways researchers use the
Internet to conduct studies. These differences may be greater than the differences used to
conduct more standard methods, such as telephone surveys. For instance, all users of
online (and other) surveys must remember that no amount of weighting can correct for
biases in variables that are close to zero or 100 percent in either the sample or the
population not sampled, i.e., those with or without telephones, those who use or do not
use computers, etc. (Taylor, Bremer and Overmeyer, 2001).
For web surveys to be scientifically sound as a basis for generalizing results to a
larger population, all members of a carefully defined population need to be given a
known chance of being selected to participate. In addition, other sources of survey error
including non-response error, the extent to which respondents differ from nonrespondents, must be evaluated (Groves, 1989). In general, web surveys may produce
larger measurement errors than other survey modes, owing to several factors. Web
questionnaires are often designed by people with no training in survey methodological
(Couper, 2000, p. 465), which results in bad questionnaire design. In addition, Internet
users tend to read more quickly, they are more impatient and more discriminating than
off- line readers (Internet Rogator, 1998). They may scan written material on the site with
their fingers on the mouse ready to click on through to the next thing (Bauman et al.,
2000). These issues which would be considered of minor importance in other survey
modes may be very significant in web surveys.
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A study by Lang, Raver, White, Hogarty and Kromrey (2000) on response
differences between web-based and paper-based modes, examined the key issue, “Are
participants who completed and submitted online surveys representative of the same
population as those who completed the pencil-and-paper survey?” Using parallel webbased and paper-based surveys, these researchers drew their sample from 116 public
schools in a large Florida school district. The samples consisted of 770 respondents, 68
percent of which were from the paper group and 32 percent from the web group. The
researchers expected to see no statistically significant differences in the responses of the
two groups for gender, race and return rates by mode, as well as a variety of subvariables.
Neither gender nor race showed statistically significant differences; however, the return
rates by mode indicated higher rates associated with the paper mode. Their data
supported the notion that the web sample and the paper sample are representative of the
same general population after interpretation of the effect sizes for composite variables
that were tested.
Overall design of the survey itself may also be an issue. Manfreda, Batagelj and
Vehovar (2002) gathered data from three national web surveys conducted as a part of the
project RIS (Research on Internet in Slovenia) at the Faculty of Social Sciences,
University of Ljubljana, which indicated that web-based survey design is important to
achieve high-quality data. The RIS 1996 survey attracted 2,034 respondents, the RIS
1998 survey 6,522 respondents, and the RIS 2001, 14,333 respondents. Owing to
undefined sample frame and non-probability sampling, unit response rates were not
calculated for the published study. Nevertheless, with additional post-web telephone
surveys among Internet users in Slovenia, the researchers estimated that for all three
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surveys, almost 10 percent of active Internet users participated in this survey. Based on
the data collected, Manfreda, Batagelj and Vehovar (2002) found there are three main
issues related to the visual design of web questionnaires:
•

graphic layout (Bowker, 1999; Dillman & Bowker, 2001),

•

presentation of questions (question form) (Couper, 2001; Elder & Incalcatera,
2000; Gräf, 2002), and

•

the number of questions per page (Couper et al., 2000; Dillman & Bowker, 2001;
Reips, 2002)

At the conclusion of the RIS project, the researchers reported:
1. Partial non-response was influenced by the use of logotypes and the survey topic,
but not by the number of questions per page.
2. Item non-response was influenced by the use of logotypes and multiple-page
design.
3. Use of logotypes also influenced the measurement error. Respondents less often
chose the middle point on a scale from 1 to 7 (“visit occasionally”) when
logotypes were used compared to questions when no logotypes were used.
4. Respondent satisfaction is an important factor that may influence response rates in
future surveys. The survey topic and the optional nature of additional modules
had particularly strong impact (Manfreda, Batagelj and Vehovar, 2002).
Research Subjects

An IRB-approved online survey (at http://www.coedu.usf.edu/psweeney/index.asp)
and an online focus group using an assigned site in Blackboard® was used to collect data
from post-secondary faculty members who deliver for-credit instruction to students via
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the Internet in all departments of a large, doctoral research-extensive (Carnegie)
university in the southeastern United States.
The Occupational Outlook Handbook (2002) defines post-secondary teachers as
individuals who:
1. Teach graduate and undergraduate courses, advise students and perform
research at post-secondary institutions.
2. Usually need a Ph.D. for full-time, tenure-track positions in 4-year colleges
and universities.
3. May serve on academic or administrative committees that deal with the
policies of their institution, departmental matters, academic issues, curricula,
budgets, equipment purchases, and hiring.
4. Prepare and deliver lectures, conduct laboratory sessions or discussion
groups, and prepare, administer and grade examinations, laboratory
assignments and reports.
5. Direct the research programs of graduate students, advise on research
matters, conduct research in their field of specialization and publish findings
in scholarly journals or books.
Donald P. Ely (ERIC Digest, v22, no date), Professor Emeritus and Founding
Director, ERIC Clearinghouse on Information & Technology defines the role of an online
instructor as one who is separated from students by distance; students and teachers are
connected by computers using an Internet connection for communication. Ideally, an
online instructor is one who:

36

•

Uses communication media to “deliver” instruction and to permit interaction
between the learner and the instructor, as well as among learners themselves.

•

Is committed to becoming competent in the use of the medium.

•

May create asynchronous, synchronous or a hybrid course and materials that
are available to students 24 hours a day, seven days a week.

•

Creates a study guide and serves as a pace-setter for the learners.

•

Provides a list of readings from textbooks and World Wide Web sites (ERIC
Digest, no date).

Post-secondary educators use technology in all areas of their work. Increasingly,
faculty members use sophisticated telecommunications, videoconferencing equipment
and the Internet to teach courses to students at remote sites. The use of email, chat rooms,
and other techniques has greatly improved communications between students and
teachers and among students (Occupational Outlook Handbook, 2002). In the classroom,
educators may use computers- including the Internet; electronic mail; software programs,
such as statistical packages; and CD-ROMs-as teaching aids. For interaction with
students at a distance, many educators post course content, class notes, class schedules,
and other information on the Internet (Occupational Outlook Handbook, 2002).
At the university under study, a spring 2003 online catalog indicated that nearly
5,500 for-credit courses were offered in that semester, of which 103 were planned as 100
percent web-based. Of the web-based courses that were shown, some educators’ names
were listed as teaching more than one course or section. In addition, all non-web-based
courses were offered an online Blackboard® presence, if the educator wished to use it.
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There was no exact count of educators at this institution who develop and present course
materials using individual web pages or other online technologies.
Only faculty members who have designed/developed any type of for-credit web
content for students including individual web pages, WebCT© or Blackboard®, were
invited to participate in the online survey and online focus group. Survey and focus group
respondents varied in gender, age, academic rank, tenure and length of service. At the
university under study, the 2002 Fact Book reported these instructional faculty
demographics:
•

1,446 males, 1,079 females

•

mean age is 35 years; median is 32 years

•

603 professors, 480 associate professors, 531 assistant professors, 254
instructors, 42 lecturers and 615 other (on four campuses)

Sample Size.

All research subjects were voluntary participants drawn from every department at the
university under study. As no exact measure of the number of educators using individual
web pages that contain course materials was available, the researcher used “infinity” to
determine the sample size. Using an unknown size as the population, the sample size can
be determined in a 2-tailed t-test at a=0.05, an effect size of 0.50, and a power of 0.80.
Using Jacob Cohen’s Statistical Power Analysis table 2.3.5 (Cohen, 1988, p. 36-37), the
sample size indicated was n=64. Cohen’s Table 2 (A Power Primer, p. 158) indicated a
sample size of n=64 to detect a medium difference at a=0.05 for an ANOVA, and a
sample size of n=128 to detect a medium difference at a=0.05 for a Pearson Product
Correlation test.
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Research Design

A cross-sectional descriptive stud y is appropriate for this type of research because
the researcher described “what is” the current level of knowledge about copyright and
fair use among faculty members. The study was cross-sectional because the variables of
interest for the sample of subjects were assayed once, then relationships between
variables were determined. To conduct the study, the researcher employed a web-based
survey of subjects and conducted an online focus group meeting without otherwise
intervening. Due to the nature of descriptive studies, this dissertation sought possible
causes for infringement or lack of copyright/fair use knowledge.
As noted in the Literature Review of Online Research, a self- administered webbased or a paper-and-pencil survey was appropriate for gathering data for this
dissertation. As no significant difference was noted in the psychometric qualities of
pencil- and-paper or web-based online methods for data collection (Lang, Raver, White,
Hogarty and Kromrey, 2000), the researcher elected to use an online, web-based survey
and an online focus group.
A substantial concern about web-based surveys is the nonrandom nature of the
respondent group. Witte, Amoroso and Howard participated in National Geographic’s
Survey2000, a study of Internet-based social science research methodology, in which
more than 80,000 respondents from 178 different countries and territories completed their
web-based survey. In a superficial comparison between Survey2000 and the Literary
Digest poll that predicted Landon’s victory over Roosevelt, these authors point out that
randomness does not guarantee representativeness; “rather, it provides the means to
quantify the level of confidence with which one can say that the sample represents the
population” (Witte, Amoroso and Howard, 2000, p188). The probabilities of sample
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selection, the size and boundaries of Survey2000’s population membership were
unknown, so to serve as external benchmarks, Survey2000 was based on other studies
that collected demographics from the more traditional pencil-and-paper and telephone
survey methods. Like Survey2000, a comparison of the demographics collected for this
dissertation will be made to the general faculty membership population at the university.
Donald (1960), Kish (1965), Vigderhous (1978) among others argue that a
paramount concern regarding survey response rate is to maximize rates so that nonresponse bias will be reduced. To improve response rate, Dillman et al (1974) suggests
employing a systematic and repetitive correspondence with members of the survey
population. To this end, the researcher provided a paper announcement delivered two
weeks before the survey to 1,000 faculty mailboxes throughout the university under
study, inviting survey participation. One week prior to the online survey, the researcher
provided electronic mail (email) announcements to each department head for
dissemination to faculty members within the department. The email message contained a
hyperlink to the web address of the survey’s starting page. Provision of the hyperlink to
the starting page increased participation by making access to the survey easier. In
addition, the researcher offered the department with the most survey responses one $30
gift card to Einstein Bros. Bagels.
In this self-administered survey, demographic, independent variables (IV) that were
measured were: gender, age, number of years teaching at this institution, department,
tenure and rank. These variables were chosen for their simplicity and to help determine
that a cross-section of the university faculty were included in the study. IV’s are selected
by an experimenter to determine what effect each independent variable has on the
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dependent variable (Hatcher & Stepanski, 1994). Additional variables were more
complex and specific to this dissertation, i.e., the number of web-based courses currently
taught, formal training in web designed course content, formal training in copyright/fair
use policies, and self-rating of knowledge of this university’s copyright/fair use policies.
The survey also gathered data on the dependent variable, the knowledge/decisions about
copyright/fair use policies used by educators in handling materials (text, images and
sound) they make available to students online.
The survey at http://www.coedu.usf.edu/psweeney/index.asp was available for a 3week period, after which no further data were collected. If the number of survey
responses fell below the recommended sample size, an effort to determine additional
differences between respondents and non-respondents was made from a small random
sample of non-respondents that represented these university colleges:
•

Architecture

•

Fine/Performing Arts

•

Arts & Sciences

•

Law

•

Business

•

Library

•

Computer Science

•

Marine Science

•

Education

•

Medicine/Nursing/Public Health

•

Engineering

Upon completion of the survey, the $30 gift card was awarded to the department
with the most respondents participating.
Nonresponse To A Survey.

Keith Diem’ fact sheet on Maximizing Response Rate and Controlling Nonresponse
Error in Survey Research (2002) recommends the following procedures for handling a
nonresponse rate for surveys:
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1. Ignore nonrespondents. This is a poor strategy because it means the study’s
findings can only be “generalized” to the subjects responding.
2. Follow- up with nonrespondents. Instead of assuming that the response by the
deadline is the “final” response, plan for a series of reminders that will
improve the total. These can include postcards, electronic mail, telephone
reminders, or even sending a second or third copy of the questionnaire. Two
to three reminders (and even more) have proven effective.
3. Compare respondents to population. If you find that the characteristics of the
respondents are statistically similar to the population from which they were
drawn, results can be generalized to the population.
4. Compare respondents to nonrespondents. If no statistical differences are
found between the respondents and nonrespondents (if their characteristics
are known), the results can be generalized to the sample and to the
population.
5. “Double-dip” nonrespondents. By resampling (“double-dipping”) 10 to 20
percent of the nonrespondents and securing responses from this sub-sample, a
statistical comparison can be made with subjects responding by the original
deadline. If they are similar, the data can be pooled and generalized to the
sample/population.
6. Compare early to late respondents (“wave effect”). Evidence has shown that
late respondents are often similar to nonrespondents. If a statistical
comparison of late respondents shows no difference from early respondents,
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then data from respondents can be generalized to the population (Diem,
2002).
To control for the problem of nonresponse, the researcher compared early to late
respondents after sending a second and third electronic mail reminder, each one week
apart.
Survey Instrument

Following considerable literature review, the researcher found no applicable survey
instrument that addressed the questions used in this study. As a result, the researcher used
a new, IRB-approved, online survey instrument designed using Microsoft FrontPage
2002©. FrontPage allows response data to be written directly into a Microsoft Access©
database.
The survey was available at http://www.coedu.usf.edu/psweeney/index.asp. A paper
copy of the survey is located in Appendix F. Before administering the online survey, the
researcher conducted a pilot-test using five to seven graduate- level students who had
participated in at least one prior online class. The pilot test was used to determine
reliability of the instrument – are the web pages accessible and displayed properly on a
15-inch computer monitor; does the database accurately collect question responses; are
questions easy to read and respond to; and, are all the web pages easy to navigate.
Validity refers to the degree to which a study accurately reflects or assesses the
specific concept that the researcher is attempting to measure. A practicing copyright
attorney has reviewed the survey and determined its content to be valid. Validity is also
concerned with how a measure or procedure appears: does it seem like a reasonable way
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to gain the informatio n the researcher is attempting to obtain. A research methods
specialist approved the survey.
The survey consisted of one introductory web page that explained the purpose of the
survey and solicited consent for participation, a second web page to gather demographic
data and a third web page to determine educators’ awareness of copyright and fair use
policies. All pages used electronic forms that fed data to a password-protected Microsoft
Access 2002 database stored on the same computer server as the survey instrument.
The introductory web page asked for consent to participate in the survey. If a
participant selected “I consent to participate,” the web page automatically progressed to
the demographics (second) web page. If the participant selected “I do not consent to
participate,” a small window prompt thanked the respondent and asked him/her not to
continue with the survey. When a respondent completed the questions on the
demographic (Section 1) web page, responses were listed by question number and
reference to the question on a confirmation page, allowing the participant to return to
Section 1 to complete unanswered questions or change responses. If the respondent was
satisfied with his/her answers to Section 1, he/she progressed to the “awareness” part of
the survey – Section 2, Text, Images and Audio. When a respondent completed the
questions in Section 2, a different confirmation page allowed the participant to return to
Section 2, thanked him/her for participating in the survey and suggested closing the
window or browsing to some other web page.
Data Collection Procedures

Survey responses were stored automatically in a Microsoft Access© 2002 database
that was part of the web folder automatically created by Microsoft FrontPage© 2002
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during design of the online survey. Participant responses were stored in two tables within
the same database file. The first database table, “Demographics,” collected data from
Section 1 of the online survey. A second table, named “Knowledge” collected data from
Section 2 of the online survey. Participant responses were automatically written into the
database table, assuring that the researcher does not bias the responses through error by
manually typing the data into the database.
The database was viewed only with the researcher’s login and password, from any
computer on which Access, FrontPage and Internet access were available. IRB approval
hinges on confidentiality, so the database gathered no personally identifiable information
such as Remote Computer Name.
Treatment Of Data

Quantitative analysis was appropriate for the hypotheses tested in this study. Because
the university’s Fact Book (2002) reported more than twice as many female educators to
male educators in the population, an unbalanced analysis of variance (ANOVA) was used
to test the differences in nominal independent variables collected from the demographic
portion (Section 1) of the survey.
To determine the level of copyright/fair use knowledge, the researcher developed a
Microsoft Excel© spreadsheet score for each Section 2 survey question with the help of a
copyright policy specialist. Responses were scored based on the study university’s
policies (scores are shown in Appendix F). For example, in response to Section 2,
Question 1: Book written by one author, a participant may receive 4 points for the correct
answer (10%), 3 (1 chapter), 2 (50%) or 1 (I don’t know) points for progressively
incorrect responses, and 0 points for no response or selecting “Unlimited amount.”
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Online Focus Group Procedures

In addition to collecting and analyzing data quantitatively, emphasizing
measurement and analysis of relationships between variables, the researcher employed
the qualitative strategy of collecting and analyzing descriptive data.
Michael Myers (2002) reports that although most researchers do either quantitative
or qualitative research work, some researchers have suggested combining one or more
research methods in the one study (called triangulation). Good discussions of
triangulation can be found in Gable (1994), Kaplan and Duchon (1988), Lee (1991),
Mingers (2001) and Ragin (1987).
Qualitative research involves the use of qualitative data, such as interviews,
documents and participant observation data, to understand and explain social phenomena.
As there has been little or no research on university educators’ knowledge of copyright
and fair use, a qualitative study will aid the researcher in interpreting the behavior of
online educators who are/are not deterred from violating copyright and fair use practices.
Wolcott (1994) describes the qualitative method of study through the term,
“transformation,” for applying a variety of strategies, including description, analysis and
interpretation. Wolcott assumes that in description, data “should speak for themselves,”
and that an analysis of those data should reveal the data as originally recorded. He
identifies a process for analysis by which the research expands and extends data through
key factors that are grounded, methodical and carefully documented. Lastly, Wolcott
argues that transforming qualitative data is interpretive, where the researcher provides
his/her own explanation of the events and behaviors.
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Qualitative research can be positivist, interpretive or critical. The image below,
based on Myers’ (2002) diagram, indicates how all three underlying philosophical
assumptions influence and guide the body of qualitative research.

FIGURE 1. Myers’ diagram

This study adopted the position of interpretive guidance. Myers (2002) explains
The philosophical base of interpretive research is hermeneutics and phenomenology
(Boland, 1985). Interpretive studies generally attempt to understand phenomena through
the meanings that people assign to them and interpretive methods of research are ‘aimed
at producing an understanding of the context of the information system, and the process
whereby the information system influences and is influenced by the context’ (Walsham
1993, p. 4-5). Interpretive research does not predefine dependent and independent
variables, but focuses on the full complexity of human sense making as the situation
emerges (Kaplan and Maxwell, 1994).

Within the interpretive context, the strategy for this part of the research was guided
by grounded theory in which data are systematically gathered and analyzed. Developed
by Glaser and Strauss in 1967, grounded theory is an inductive, discovery methodology
that allows the researcher to develop a theoretical account of the general features of a
topic while simultaneously grounding the account in empirical observations or data. To
be more specific, Glaser and Strauss describe this theory as:
…inductively derived from the study of the phenomenon it represents. That is,
discovered, developed, and provisionally verified through systematic data collection and
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analysis of data pertaining to that phenomenon. Therefore, data collection, analysis, and
theory should stand in reciprocal relationship with each other. One does not begin with a
theory, then prove it. Rather, one begins with an area of study and what is relevant to
that area is allowed to emerge. (Strauss and Corbin, 1990, p. 23.)

Role of the Researcher in Qualitative Design

The researcher’s role in this area of the study was as moderator of an online focus
group. Following are general assumptions about this role (Merriam, 1988, and Creswell,
1994).
1. Qualitative researchers are concerned primarily with process, rather than
outcomes or products.
2. Qualitative researchers are interested in meaning – how people make sense of
their lives, experiences and their structures of the world.
3. The qualitative researcher is the primary instrument for data collection and
analysis. Data are mediated through this human instrument, rather than through
inventories, questionnaires or machines.
4. Qualitative research involves fieldwork. The researcher physically goes to the
people, setting, site or institution to observe or record behavior in its natural
setting.
5. Qualitative research is descriptive in that the researcher is interested in process,
meaning and understanding gained through words or pictures.
6. The process of qualitative research is inductive in that the researcher builds
abstractions, concepts, hypotheses and theories from details (Merriam, 1988, and
Creswell, 1994).
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As part of understanding the role of moderator of an online focus group in this study,
the researcher’s personal education and experience must be revealed, along with any
advantages or problems these might create. The researcher holds a master’s degree in
Library and Information Science and has taken a graduate-level course in Internet Law,
both of which have contributed to a basic understanding of U.S. copyright law as it
applies to educators and librarians. The researcher has used the online virtual chat room
features built into WebCT and Blackboard ® from 1997 to the present with much success,
engaging post-secondary faculty members as well as students. Since the researcher is not
a lawyer with special expertise in U.S. copyright law, some of the interpretation of
violation was verified by a copyright specialist.
Researcher bias may have existed in that Library and Information Science faculty
were included as possible focus group members, and the researcher assumed that these
educators may be more likely to teach copyright and fair use policies to their library
school students than educators from other departments. A second bias may have been
towards those participants who are slower at typing their responses. To minimize the first
bias, the researcher endeavored to include members from many departments in the focus
group, thus reducing the overall effect of comments from any one segment of the
university. To lessen the effect of the second bias, the researcher made no interpretations
of the data until the focus group was concluded and all contributions were printed.
Qualitative Data Collection Method

To meet the requirements of grounded theory in the interpretive context, the
researcher looked at what triggers the deterrence of faculty members from violating
copyright and fair use guidelines through the use of small focus groups.
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Coding Schema

R. P. Weber (1990) informs us, “To make valid inferences from the text [of a focus
group], it is important that the classification procedure be reliable in the sense of being
consistent: Different people should code the same text in the same way” (p. 12). When
dealing with a priori coding, the coding schema attributes and definitions are established
prior to the analysis based on a theory from reviewing the subject literature. Professional
colleagues then agree on coding schema and definitions, and the coding is applied to the
collected data from the focus groups. Revisions are made as necessary, and the schema
and definitions are further defined up to the point that maximizes mutua l exclusivity and
exhaustiveness (Weber, 1990, Stemler, 2001).
As Weber further comments, “reliability problems usually grow out of the ambiguity
of word meanings, category definitions, or other coding rules” (p. 15). To improve
validity, this researcher relied on two different raters to measure the quality of the coding
schema and definitions for this research, one of whom is a copyright law expert, the
second experienced with deterrence theory.
Cohen’s Kappa is probably the most widely accepted calculatio n for such reliability
measurement, which approaches 1 if coding is perfectly reliable, and goes to 0 when
there is no agreement other than what would be expected by chance (Haney et al., 1998,
Stemler, 2001). The Kappa measurement of inter-observer agreement compensates and
corrects for the proportion of agreement that might occur by chance. Reliability will be
checked by testing the correlation between the average scores assigned by two raters, and
by determining the Cohen's Kappa for the scores given for each criterion in Table 2 (see
Appendix).
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Cohen’s Kappa is computed as
on which the raters agree and

where

= proportion of units

= the proportion of units for which agreement is

expected by chance (Stemler, 2001).
Number of Focus Groups

The next unit of analysis in focus group research was to determine the number of
groups. According to David L Morgan (1988), one group is “never enough; you may be
observing little more than the dynamics of that unique set of participants.” He
recommends using three or four groups when research is exploratory or aimed at getting
someone’s perspective, which is the case in this research study. Morgan further states that
the more homogeneous groups are in terms of both background and role-based
perspectives, the fewer groups are needed, with as few as two groups required to be on
“safer ground” (Morgan, 1988, Krueger, 1988, Calder, 1977). Based on Morgan’s
recommendations, the author used three focus groups for this research study.
Number of Participants Per Focus Group

Determining the number of participants for each focus group was the next
consideration. Dynamics of discussions in smaller groups are likely to be different from
those in larger groups, with greater contributions needed from each small group
participant, according to Morgan (1988). Morgan reports that the favored size is for
small, homogenous groups is somewhere between six and 10 members per focus group
due to the practical problems of time constraints and possible substantive productivity
issues includ ing disruptions and “friendship pairs.” Morgan recommends over-recruiting
by 20 percent to achieve the desired number of participants (Morgan, 1988). Thus, this
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researcher proposes to recruit eight participants per group, with a minimum of six
participants to ensure enough group members for a substantive discussion. The total
possible maximum number of participants was 24, with a total possible minimum number
of 18 participants.
In the event that fewer than six participants attended the focus group or if fe wer than
18 participants were recruited, the author proposed to conduct individual interviews,
foregoing the ability to observe spontaneous interactions only a focus group can provide.
In this case, greater emphasis must be placed on a prepared interview and time involved
(Morgan, 1988). For this research study, the number of faculty members personally
interviewed were relative to the number of non-participants in the focus groups, i.e., if
fewer than six participants attend a focus group meeting, the autho r would conduct
personal interviews with the same amount of faculty members as the number of no-shows
below six. The same open-ended questions that formed the focus group discussion were
used as the basis for interviewing the missing individual group members. Following a
personal interview, this researcher coded responses based on the same schema attributes
as responses from focus group discussions (Appendix E).
If necessary, a second alternative to conducting focus group discussions through
individual observation of individual faculty members in the act of creating one web page
used for online course materials could be used. As with the personal interviews, the
author would conduct observations with the same number of no-shows that falls below
the minimum of six. In this scenario, only simple observations would be made, and no
questions from the focus group discussions used. Following each individual’s
observation, the author would write a detailed description of the observed behavior.
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These results would then be coded based on the same schema attributes (where possible)
as the focus group. This alternative was not needed for this research.
Source of Focus Group Participants

Given the small number and size of the online focus groups established for this
research study, a solution to determine the source of participants, according to Morgan
(1988), was to work with theoretically chosen subgroups from the total population. Myril
Axelrod (1975) advises that researchers “should concentrate on those population
segments that are going to provide the most meaningful information.” Using a
concentrated segment may cause a bias if researchers wish to generalize the results to a
larger population. Morgan contends that this bias is a problem only if it is ignored or
interpreted as representing a full spectrum of experiences and opinions when reported in
the findings (Morgan, 1988).
To recruit participants most likely to provide meaningful information, this researcher
invited the dean of each of each college at the university under study to provide the
names of three focus group candidates who were recognized as experts in developing
online course materials. Since there were 12 colleges at the university under study, this
provided a pool of 36 possible focus group participants. All 36 possible focus group
candidates were offered a cash incentive of $10 to participate in this research study, to be
paid after the focus group’s meeting. Each candidate was provided a schedule of possible
dates and times to select which focus group in which they choose to participate. Each was
told the approximate length of the focus group session. Each was given the opportunity to
decline participation without redress, but with the understanding that they may be asked

53

to participate in an individual interview or individual observation as described above,
should fewer than six participants select any one of the three focus group meetings.
Focus Group Length of Time

Robert K. Merton et al (1956) emphasizes that to cover in depth the concrete issues
and participant involvement for focus groups, as well as to accommodate individuals’
time constraints, the length of a session is typically set between one to two hours in
length. Morgan (1988) recommends telling participants that the session will run a half
hour longer amount of time to cushion the disruption of early leavers. For the purpose of
this research study, this researcher provided a time frame of one to one and one-half
hours to allow for early leavers as well as for concrete involvement.
Resource for Focus Group

The resource available to this researcher for conducting online focus groups was
Blackboard Learning and Community Portal Systems™ (Release 6). The purpose of
using Blackboard was to take advantage of its Virtual Chatroom archiving tool. This tool
allows a researcher to print an entire online meeting for later analysis. Text from the
online meeting can also be saved as a text file, which can then be directly imported into
qualitative analysis software products such as QSR’s NVivo Nud*ist or similar for
refining the analysis.
Focus Group Discussion Guidelines

Morgan suggests that focus group session begin with introducing the topic in an
honest but fairly general fashion accompanied by general ground rules: anyone can type a
response at any time, no side chat with other focus group members, encouraging
everyone to participate with no one dominating the chat (Morgan, 1988). The general
purpose is to learn from participants their understanding of university policies on
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copyright and fair use, and their decision- making process about using copyrighted data
that originates from someone other than themselves they use for online course materials.
Following are the guidelines and logistics used for the online focus group in a roundtable approach:
1. The focus group will be greeted and the purpose of the meeting will be stated
by the researcher, who will also facilitate the questions.
2. Ground rules will be stated. Each participant will be allowed to respond or
not to every question posed, with a maximum chance to participate in the
online discussion.
3. Each participant will be asked to and provide a brief biographical description
to introduce him/herself, including the variables of department, academic
rank, age, gender, tenure and length of service. They will also be asked to
describe online course materials he/she is currently using. (Responses pertain
to Research Question 2: Do misrepresentations for developing online course
content as it relates to federal and state copyright and fair use laws vary
across post-secondary educators with regard to?)
4. Focus group participants will be asked these research questions:
a. What if any is the nature of any formal training in fair use you have
received? Where did or where would you go to obtain this formal
training? (Responses pertain to Research Question 1: What is the
level of educators’ knowledge of copyright and fair use?)
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b. What does infringement of copyright and fair use mean to you?
(Responses pertain to Research Question 1: What is the level of
educators’ knowledge of copyright and fair use?)
c. If a faculty member did infringe copyright laws, what would be the
consequence to him/her personally? His/her department? His/her
university? (Responses pertain to Research Question 1: What is the
level of educators’ knowledge of copyright and fair use?)
d. Over the past year, was there a time when you were undecided about
using copyrighted materials as part of your web course content?
Please describe the situation and how you reasoned through it.
(Responses pertain to Research Question 3: Are post-secondary
educators deterred from infringing existing copyright and fair use
policies in developing their online course materials? If so, what is
their decision-making process for deterrence?)
5. After the meeting, focus group members may print the archived Blackboard
discussion and request a copy of the final research paper their comments
generated. The cash incentive will be hand-delivered to each participant’s oncampus mailbox.
Once data from the focus groups were gathered, they were coded for simplification
(reduced) to provide a means of content analysis (Appendix E). The coding system was
used for a) seeking relevant phenomena, b) collecting examples of these phenomena, and
c) analyzing those phenomena to find commonalities, differences, patterns and structures
(Seidel and Kelle, 1995, 55-56). The codes were also used as heuristic devices for
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discovery (Seidel and Kelle, 1995, 58). Analysis was performed using a software
application such as QSR’s NVivo Nud*ist.
Processes designed to control the researcher’s bias were to make sure that the
experimenter did not know the subjects’ experience with web content
design/development or fair use training prior to administering the focus group.
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CHAPTER 4 – RESULTS

The objective of this dissertation was to investigate university faculty members’
knowledge of copyright and fair use laws and how this knowledge was applied to their
online course content. The study applied research methodology in two forms: the first
was an online survey to gather demographic and specific application knowledge, and the
second was online focus group discussions to gather an understanding of the reasons for
copyright infringement deterrence through natural dialog.
In light of recent changes to copyright and fair use laws, primarily through the
TEACH Act (S. 487), the following questions arose: 1) Do misperceptions for developing
online course content as it relates to federal and state copyright and fair use laws vary
across post-secondary educators with regard to department, academic rank, gender,
tenure or length of service? 2) Are post-secondary educators deterred from infringing
existing copyright and fair use policies in developing their online course materials? If so,
what is their decision- making process for deterrence?
To answer these questions, an online survey instrument was adapted from a similar
2002-03 pilot-tested online survey conducted by the researcher with faculty at 2-year
colleges in Florida. In addition, the researcher developed and pilot-tested a set of focus
group questions with graduate teaching assistants at the university under study. This
chapter presents the results from the survey first, followed by the results from the focus
group discussions.
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The adapted online survey instrument consisted of 21 questions recording
demographic and situational factors, and measuring knowledge of copyright and fair use
in typical online course content scenarios. The instrument also assessed compliance with
federal as well as university policies. Responses to these questions were then analyzed
using SAS and Microsoft Excel XP.
In response to Question 1, survey objectives were to:
1. Describe post-secondary educators’ demographic characteristics and, based on those
characteristics, determine statistical differences in knowledge of copyright and fair
use, including self-assessed level of knowledge. Demographic characteristics
included gender, tenure, professional rank, department, number of sections taught
through online (electronic) means, number of years of general teaching experience,
and presence of formal training in either web design or copyright and fair use.
Respondents also reported their level of awareness of current United States policies as
well as policies in place at the university under study.
2. Score how well post-secondary educators applied their copyright/fair use knowledge
for online course content in terms of specific examples.
Apply this knowledge to:
a. Placing copyrighted Text into online materials.
b. Instructing students in placing copyrighted text (InsText) into online materials.
c. Placing copyrighted Image files into online materials.
d. Instructing students in placing copyrighted image files (InsImage) into online
materials.
e. Apply knowledge to placing copyrighted Audio into online materials.
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f. Apply knowledge to instructing students in placing copyrighted audio (InsAudio)
files into online materials.
Comparing Independent Variables for All Subjects

The number of post-secondary educators at the university at the time of the study
was 2,525. As expected, faculty participation was difficult to secure. Following three
waves of email (electronic) notice providing faculty members with a hyperlink directly to
the online survey, 79 educators or 3.1 percent of this population completed all or part of
the study’s instrument. For purposes of comparison, participants who provided no
response to demographic survey items despite responding to questions on the course
materials items were eliminated from the study, resulting in a total N = 64.
To simplify the interpretation of complex data due to high correlation or
“redundancy” with one another, variables were reduced as indicated in Table 4.1. This
procedure helps to account for an unequal number of N’s (Draper 1981).
Table 4.1 Reduced Dependent Variables
Variable

Reduced

Variable

Reduced

Variable
Web Design
Training
Yes

Reduced

Gender
Male

0

Department
Arts & Sciences = 1

1

Female

1

Education = 2

2

0

4

No
Copyright/
Fair Use
Yes

Tenure
Yes

Marine Science = 3

3

1

Computer Science = 4

No

0

Business = 5

5

No

Medical = 6

6

0

# Online Sections
0=1

1 = (1,2)

Fine & Perf. Arts = 7

7

1-3 = 2

2 = (3,4)

Engineering = 8

8

Rank
Grad Teaching Asst. = 1

1 = (1,2,6)

Instructor = 2

2 = (3,4,5)

4-6 = 3
7+ = 4
# Years Taught
-1 = 1

1 = (1,2)

Assistant Professor = 3

2-5 = 2

2 = (3,4)

Associate Professor = 4

6-9 = 3

Professor = 5

10+ = 4

Adjunct = 6
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Data Analyses

Both Objectives 1 and 2 are combined in the following descriptive statistics. The
analyses examines the overall knowledge of copyright and fair use applied to variables
for general online use of Text, Images, Audio and Policy (institutional policies on
copyright and fair use, as well as knowledge for instructional use of Text, Images, Audio,
a total Score of Sections A, B and C of the survey for correct responses, and a self- rated
Aware[ness] rank based on a scale of 1 to 5 with 1 being least knowledgeable and 5 being
expert.
Gender

To discover if males or females were more likely to have copyright/fair use
knowledge, a one-way analysis of variance (ANOVA) was performed using the GLM
method in SAS, providing a means for each Demographic independent variable (IV) to
each dependent Materials variable. Of those reported in the total N = 64, the respondents
were 51.5 percent male (n=33) and 48.5 percent female (n=31). Twelve additional
respondents did not specify their gender despite answering other questions. The
distribution of males and females is similar to that of the general population of educators
at the university under study (57 percent male and 43 percent female). A comparison of
means for gender differences for each dependent variable is shown in Table 4.2. The
table also indicates the highest and actual score for individual variables as well as the
highest and lowest scores for each gender.
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Table 4.2 Comparison of copyright / fair use knowledge by gender

Gender
Male
Highest Score: 35
Lowest Score: 4
N
Mean
SD

N

Text*

32

4.47

3.06

30

2.90

Instructing
use of
Text*

33

2.55

1.28

30

Image

35

2.82

2.76

Instructing
use of
Image

33

1.33

Audio

33

Instructing
use of
Audio

33

Policy

33

Aware
Score*

Variable

Female
Highest Score: 30
Lowest Score: 4
Mean
SD

Pr>F

ES

Best
Possible
Score

Best
Actual
Score

2.59

0.0338

0.7832

15

14

1.90

1.24

0.0467

0.7295

5

3

30

2.03

1.94

0.2001

0.4683

21

3

1.36

30

1.03

1.13

0.3476

0.3393

5

3

2.76

2.41

0.48

1.00

30

2.20

1.92

0.3171

0.3635

17

5

30

0.20

0.61

0.1838

0.4781

5

3

1.67

1.29

30

1.27

1.11

0.1947

0.4701

14

14

33
32

2.50

1.06

29

2.48

1.02

0.9034

0.0272

6

6

15.80

9.25

30

11.53

7.15

0.0471

0.7305

88

35

* Significant at the α = 0.05 level

Results indicate no significant difference for Gender and use of Image (F(1,61) =
1.68, p< 0.20), Instructing students in use of Images (F(1,61) = 0.90, p< 0.35), Audio
(F(1,61) = 1.02, p< 0.32), Instructing students in use of Audio (F(1,61) = 1.81, p< 0.18),
Policy (F( 1, 61) = 1.72, p< 0.19), and Aware[ness] of copyright/fair use guidelines
(F(1,60) = 1.01, p< 0.90).
Significant differences for Gender were found in use of Text (F(1,60) = 4.72, p<
0.03), Instructing students in the use of Text (F(1,61) = 4.12, p< 0.05), and Total Score
(F(1,60) = 4.11, p< 0.05). Male participants’ Total Scores of males were a mean of 15.8
points compared to the female mean score of 11.53 points. Together, the Gender mean
Total Score was 13.57 points.
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Effect size (ES) measures the magnitude of differences (d) between two means.
Cohen (1988) defined Effect Size as “small, d=.2,” “medium, d=.5” and “large, d=.8.
Effect size for this research was measured as the standardized difference between two
means d = (M1 -M2 ) / σpooled. As noted in Table 4.2, Text (d = 0.7832), Instructional Use of
Text (d =0.7295) and Total Score (d = 0.7305) approach the “large” range. Image,
Instructing students in use of Audio (d= 0.48) and Policy (d=0.47) are within the
“medium” range. All other variables have a “small” effect size.
Variables with significant differences are shown in Tables 4.3, 4.4 and 4.5
respectively.
Table 4.3 ANOVA of use of text from others’ web pages by gender
Source

DF

SS

MS

F Value

Model

1

38.105

38.105

Error

60

484.668

8.077

C Total

61

522.744

4.72

Pr>F
0.0338*

* Significant at the α = .05 level

Table 4.4 ANOVA of instructing students to use text on student web pages by gender
Source

DF

SS

MS

F Value

Model

1

6.547

6.547

Error

61

96.862

1.588

C Total

62

103.429

4.12

Pr>F
0.0467*

* Significant at the α = .05 level

Table 4.5 ANOVA of copyright / fair use score by gender
Source

DF

SS

MS

F Value

Model

1

283.529

283.529

Error

60

4140.342

69.006

C Total

61

4423.871

* Significant at the α = .05 level
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4.11

Pr>F
0.0471*

Tenure

The majority of respondents (55 percent) indicated that they did not hold tenure
based on a Yes-No response. No significant differences were indicated for those who do
(n=26) or who do not (n=36) ho ld Tenure. A comparison of means for tenure differences
for each dependent variable is shown in Table 4.6. Effect sizes for all variables are
“small” except for Instructing student in use of Audio and Aware[ness], which were
“medium.” Table 4.6 indicates the range of scores earned by tenured/non-tenured faculty
members, as well as indicating the highest and actual score for individual variables.
Table 4.6 Comparison of copyright / fair use knowledge by tenure

Tenure
No = 0
Highest Score: 35
Lowest Score: 4

Yes = 1
Highest Score: 32
Lowest Score: 2

Variable

N

Pr>F

ES

Best
Possible
Score

Best
Actual
Score

Text

36

3.61

3.05

25

3.60

2.92

0.9887

0.0047

15

14

Instructing
use of
Text

36

2.17

1.32

26

2.31

1.29

0.6766

-0.1517

5

3

Image

36

2.17

2.41

Instructing
use of
Image

36

1.14

1.17

26

2.50

26

1.31

2.28

0.5848

-0.1989

21

3

1.41

0.6094

-0.1856

5

3

Audio

36

2.67

2.08

26

2.35

2.35

0.5731

0.2039

17

5

Instructing
use of
Audio

36

0.22

0.64

26

0.54

1.07

0.1504

-0.5133

5

3

Policy

36

1.56

1.08

26

1.42

1.39

0.6745

0.1591

14

14

Aware

36

2.37

0.91

26

2.69

1.16

0.2304

-0.4341

6

6

Score

35

13.53

8.69

25

13.64

8.62

0.9606

-0.0180

88

35

Mean

SD

N

Mean

SD

* Significant at the α = 0.05 level

Number of Online Sections Taught

Data for the Sections variable were reduced into two groups: 0 and 1-3 became
Group 1, and 4-6 and 7+ became Group 2. It was believed that faculty members who
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have taught fewer online sections were more likely to have less experience designing
online materials. An unusually small number of participants have taught more than three
Online Sections of courses (N=8); the majority of this institution’s faculty report their
current teaching load between one and three courses/sections (72.2 percent). Table 4.8
indicates no significant difference for any of the variables. The variable, Instructing
students in use of Audio, indicates a relatively “large” effect size ( -0.70); the effect size for
Text (0.57) and Aware[ness] (-0.44) is “medium,” and all other variables have a “small”
effect size. Table 4.7 indicates the range of scores earned by group, as well as indicating
the highest and actual score for individual variables.
Table 4.7 Comparison of copyright / fair use knowledge by number of online sections taught

# Online Sections Taught
Less than 3 (Group 1)
Highest Score: 35
Lowest Score: 2

More than 3 (Group 2)
Highest Score: 29
Lowest Score: 5

Variable

N

Pr>F

ES

Text

56

3.77

3.01

7

2.71

2.21

0.9887

Instructing
use of
Text

56

2.25

1.25

8

2.25

1.58

0.6766

Image

56

2.41

2.47

Instructing
use of
Image

56

1.16

1.19

8

2.38

2.13

8

1.50

1.69

Audio

56

2.48

2.19

8

2.50

Instructing
use of
Audio

56

0.29

0.80

8

Policy
Aware

56

1.45

1.19

56

2.45

1.05

Score

55

13.80

8.52

Mean

SD

Best
Possible
Score

Best
Actual
Score

0.5677

15

14

0.0000

5

3

0.5848

0.0184

21

3

0.6094

-0.3290

5

3

2.14

0.5731

-0.0131

17

5

0.75

1.04

0.1504

-0.7012

5

3

8

1.75

1.39

0.6745

-0.3279

14

14

8

2.75

0.89

0.2304

-0.4359

6

6

7

12.57

8.56

0.9606

0.2037

88

35

N

Mean

SD

* Significant at the α = 0.05 level
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Formal Training in Web Design

Nearly two-thirds (62.5 percent) of the participants reported they had received no
formal web design training based on a Yes-No response to the survey question. Table 4.9
below displays the results of the means and standard deviations of the responses, as well
as the range of scores earned by those who received formal web page design training, as
well as indicating the highest and actual score for individual variables.
Table 4.9 Comparison of copyright / fair use knowledge by web design training

Received Formal Web Page Design Training
Yes = 1
Highest Score: 35
Lowest Score: 4

No = 0
Highest Score: 29
Lowest Score: 2

Variable

N

Text

39

4.05

3.06

24

3.00

2.67

0.1702

Instructing
use of
Text

40

2.28

1.28

24

2.21

1.32

0.8426

Image

40

2.55

2.54

24

2.17

2.22

Instructing
use of
Image

40

1.13

1.28

24

1.33

Audio

40

2.40

2.09

24

Instructing
use of
Audio

40

0.30

0.72

24

Policy

40

1.35

1.19

Aware*

39

2.18

Score

39

13.79

Mean

Best
Possible
Score

Best
Actual
Score

0.5171

15

14

0.0761

5

3

0.5430

0.2253

21

3

1.20

0.5228

-0.2280

5

3

2.63

2.36

0.6920

-0.1459

17

5

0.41

1.02

0.5946

-0.1762

5

3

24

1.71

1.23

0.2539

-0.4207

14

14

0.94

24

3.00

0.98

-1.2077

6

6

8.72

24

13.46

8.22

0.0016
*
0.8797

0.0551

88

35

SD

N

Mean

SD

Pr>F

ES

* Significant at the α = 0.05 level

Differences exist between those faculty members in Aware[ness] of copyright/fair
use policies and laws (p=0.0016) where faculty members reported they had formal web
training as shown in Table 4.10. No significant differences were found in those who had
web training when applied to their use of Text (F(1,61) = 1.93, p< 0.17), Instructing
students in use of Text (F(1,62) = 0.04, p< 0.84), Image (F(1, 62) = 0.37, p< 0.54),
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Instructing students in use of Image (F(1,62) = 0.41, p< 0.52), Audio (F(1,62) = 0.16, p<
0.69), Instructing students in use of Audio (F(1,62) = 0.29, p< 0.59), Policy (F(1,62) =
1.33, p< 0.2539) and their Total Score (F(1,61) = 0.02, p< 0.88).
A “large” effect size can be seen in the Aware[ness] (d=-1.2077) variable. A
“medium” effect size appears in the Text (d=0.52) and Policy (d= -0.42) variables. All
other variables indicate a “small” effect size.
Table 4.10 ANOVA of web design training by web design training
Source

DF

SS

MS

F Value

Model

1

10.002

10.002

Error

61

55.7436

0.914

C Total

62

65.7460

10.95

Pr>F
0.0016*

* Significant at the α = .05 level

Years Taught and Rank

An equal number of associate and assistant professors (22.8 percent each) were the
majority of respondents. Nearly one-third (32.9 percent) of the faculty members who
participated in the online survey have taught between six and nine years. Faculty
members with fewer than 5 years of teaching were more likely to have had some personal
experience with taking online courses based on more recent graduation from their
respective colleges. Faculty with greater than 5 years of teaching were less likely to have
taken online courses, and therefore have less experience with designing course materials
for them. Additional research would be necessary to determine if the number of years of
teaching relates directly to personal experience with online courses.
As with Tenure, the number of Years Taught or Rank of an educator had no
significant difference in their knowledge of copyright and fair use laws. This variable was
divided into two groups representing Assistant/Associate Professors and All Others based
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on those who were tenure-track and would possibly achieve a higher rank in the future,
and those who are non-tenure-track. Number of Years Taught (Table 4.11) and
Professional Rank (Table 4.12) are shown below. Tables 4.11 and 4.12 indicate the range
of scores earned by number of years taught and by professional rank, respectively, as well
as indicating the highest and actual score for individual variable s.
Table 4.11 Comparison of copyright / fair use knowledge by number of years taught

# Years Taught

Variable

Less than 5 years
Highest Score: 35
Lowest Score: 4
N
Mean
SD

More than 5 years
Highest Score: 29
Lowest Score: 2
Mean
SD

N

Text

39

4.05

3.06

24

3.00

Instructing
use of
Text

40

2.28

1.28

24

Image

40

2.55

2.54

Instructing
use of
Image

40

1.13

1.28

Audio

40

2.40

Instructing
use of
Audio

40

Policy
Aware
Score

Pr>F

ES

Best
Possible
Score

Best
Actual
Score

2.67

0.1702

0.5171

15

14

2.21

1.32

0.8426

0.0761

5

3

24

2.17

2.22

24

1.33

1.20

0.5430

0.2253

21

3

0.5228

-0.2280

5

3

2.09

24

2.63

2.36

0.6920

-0.1459

17

5

0.30

0.72

24

0.41

1.02

0.5946

-0.1762

5

3

40

1.35

1.19

32

2.34

0.94

24

1.71

1.23

0.2539

-0.4207

14

14

30

2.67

1.12

0.2230

-0.4514

6

6

32

13.09

8.48

30

14.67

8.39

0.4660

-0.2649

88

35

* Significant at the α = 0.05 level
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Table 4.12 Comparison of copyright / fair use knowledge by professional rank

Professional Rank
Assist/Assoc Prof
Highest Score: 35
Lowest Score: 5

All Others
Highest Score: 34
Lowest Score: 2

Variable

N

Pr>F

ES

Best
Possible
Score

Best
Actual
Score

Text

34

3.76

3.12

28

3.64

2.72

0.8720

0.0580

15

14

Instructing
use of
Text

34

2.21

1.30

29

2.38

1.24

0.5910

-0.1893

5

3

Image

34

2.18

2.39

29

2.76

2.44

0.3444

-0.3396

21

3

Instructing
use of
Image

34

1.16

1.14

29

1.28

1.39

0.7559

-0.1335

5

3

Audio

34

Instructing
use of
Audio

34

2.59

2.06

0.18

0.56

29

2.41

2.35

0.7548

0.1152

17

5

29

0.55

1.06

0.0790

-0.6173

5

3

Policy

34

1.47

1.02

29

1.52

1.43

0.8808

-0.0569

14

14

Aware
Score

34
34

2.47

0.93

28

2.53

1.17

0.8078

-0.0803

6

6

13.56

8.16

28

14.21

8.83

0.7627

-0.1081

88

35

Mean

SD

N

Mean

SD

* Significant at the α = 0.05 level

Colleges

The institution under research lists 13 Colleges, a cross-discipline Honors, and a
Mental Health Institute. On this survey, the category for Medical was not differentiated,
and included departments of Health Sciences, Medicine, Nursing and Public Health.
While faculty members representing all departments were invited to answer the
survey, participants from Arts & Sciences (n=18), Education (n=14), Engineering (n=7),
Business (n=8) and Medical (n=10), Marine Science (n=3), Computer Science (n=2)
responded. No responses were reported from the departments of Architecture and Fine &
Performing Arts.
Colleges with fewer than five participants (Marine Science, Computer Science) were
omitted from this category, as the results would not be representative of their
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departments. The remaining five colleges, Arts & Sciences (A&S), Education (EDU),
Engineering (ENG), Business (BUS) and Medical (MED) are represented in Tables 4.13a
and 4.13b. As noted, there is no significant statistical difference between these
departments (p< 0.8470).
Table 4.13 ANOVA of copyright / fair use knowledge by college
Source

DF

SS

MS

F Value

Model

4

135.185

33.796

Error

10

1002.93

100.293

C Total

14

1138.12

0.34

Pr>F
0.847

* Significant at the α = .05 level

Formal Copyright and Fair Use Training

On a scale of 1 to 5, with 1 being uninformed and 5 being expert at copyright and
fair use applications, more survey participants than not recorded a mid-range score of 3
(30.4 percent). Most faculty members had received no specific copyright training (70.9
percent). The majority of participants received no formal copyright or fair use training
(70.9 percent). Analysis was done to determine if this group had significant differences.
Means and standard deviations for all variables are shown in Table 4.15, which also
indicates the range of scores earned by those who received formal copyright/fair use
training, as well as indicating the highest and actual score for individual variables..
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Table 4.15 Comparison of copyright / fair use knowledge by formal copyright training

Received Formal Copyright Training
Yes = 1
Highest Score: 35
Lowest Score: 4
Variable

N

Mean

SD

No = 0
Highest Score: 21
Lowest Score: 4
N

Mean

SD

Pr>F

ES

Best
Possible
Score

Best
Actual
Score

Tex*

53

4.06

3.02

9

1.56

1.01

0.0172

1.5701

15

14

Instructing
use of Text

54

2.22

1.28

9

2.44

1.42

0.5910

-0.2302

5

3

Image

54

2.63

2.54

9

1.33

1.00

0.3444

0.9525

21

3

Instructing
use of
Image

54

1.19

1.18

9

1.44

1.67

0.7559

-0.2445

5

3

Audio

54

2.63

2.33

9

1.89

0.33

0.7548

0.6289

17

5

Instructing
use of
Audio*

54

0.26

0.68

9

0.89

1.45

0.0375

-0.7867

5

3

Policy

54

1.52

1.26

9

1.44

0.88

0.8808

0.1041

14

14

Aware*

53

2.37

1.01

9

3.22

0.83

0.0203

-1.3004

6

6

Score

54

14.32

8.83

9

11.00

4.92

0.7627

0.6569

88

35

* Significant at the α = 0.05 level

Differences were found in three areas: the use of Text (DF = 1, Model = 60, F =
6.00, p = 0.0172), Instructing students in use of Audio (DF = 1, Model = 61, F = 4.52, p =
0.0375) and Aware[ness] (DF = 1, Model = 61, F = 5.68, p = 0.0203), which are shown
in Tables 4.16, 4.17 and 4.18 respectively.
Table 4.16 ANOVA of text from others’ web pages by formal copyright training
Source

DF

SS

MS

F Value

Model

1

48.1250

48.125

Error

60

481.0524

8.017

C Total

61

529.1774

* Significant at the α = .05 level

71

6.00

Pr>F
0.0172

Table 4.17 ANOVA of use of instructing students in audio use by formal copyright training
Source

DF

SS

MS

F Value

Model

1

3.0582

3.058

Error

61

41.2593

0.676

C Total

62

44.3174

4.52

Pr>F
0.0375

* Significant at the α = .05 level

Table 4.18 ANOVA of aware[ness] by formal copyright training
Source

DF

SS

MS

F Value

Model

1

5.5979

5.598

Error

61

60.1481

0.986

C Total

62

65.7460

5.68

Pr>F
0.0203

* Significant at the α = .05 level

No significant differences were found in how educators taught their students about
using text on web pages – Instructing students in use of Text (F(1,61) = 0.22, p< 0.6374),
Image (F(1,61) = 2.27, p< 0.1372), Instructing students in use of Image (F(1,61) = 0.33,
p< 0.5688), Audio (F(1,61) = 0.90, p< 0.3470), or their knowledge of the institution’s
Policy (F1,61) = 0.03, p< 0.8658).
Focus Group Findings

To enrich the findings of the quantitative data, the author employed a mixed method
approach by conducting a qualitative component. Three focus groups, each consisting of
eight members of the faculty for a total N=24, were formed.
Participants

All participants were invited by email to join one of three focus groups scheduled at
varying times and on varying days in a Blackboard portal. Participants were selected for
invitation following review of all faculty member web pages accessible from the
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University’s Academic Department web page. If online course materials were indicated
by hyperlink to the name of the faculty member, they were invited to participate.
Nearly 500 email invitations were sent to individuals’ listed email addresses. Thirtytwo faculty members agreed to participate in the online focus group. Of those, only 17
were available to participate during the scheduled days and/or times. Due to the lower
than expected number of participants, two focus groups were conducted as planned, and
the remainder of participants was interviewed via electronic mail (email) using the same
questions posed to the groups.
“Focus groups often bring out users’ spontaneous reactions and ideas through the
interaction between the participants and have the major advantage of allowing
observation of some group dynamics and organizational issues” (Nielsen, 1993, p. 214).
However, Morgan (1997), writing for Sage Publications’ Qualitative Research Methods
Series, emphasizes that analysis of a focus group discussion as a dynamic group and as
individuals is acceptable, since discussion comes from the individual participants within
the group. Expanding on this advice, Morgan asserts that analyzing the group’s
contributions “must seek a balance that acknowledges the interplay between the group as
a whole and the individuals that make up the group” (1997, p. 60).
Focus Group Setting

Participant discussion was recorded in Blackboard’s Virtual Classroom tool, copied
and pasted into Microsoft Word XP, and saved as a Rich Text Format (RTF) file for
importing into QSR NVivo 2.0, an attribute coding and analysis software program. Once
in NVivo, coding nodes were constructed based on the coding schema previously tested.
Additional nodes were added as the project went through analysis.
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Coding schema attributes (Appendix E) were developed “from scratch” by the
researcher as a preliminary list of key wo rds or phrases along with representative
definitions, as no attributes existed for this subject area. Guidelines defining the attributes
and directions to use the lists were then provided to two independent coders for
assessment. Coders were asked to suggest additional codes/definitions if they determined
a need. Coding schema were adjusted to include the suggested phrase, “Permission – the
authority to use resources created by others through their permission.” The codes,
“communication media” and “authoring tool,” were dropped as no responses were noted
for them. A concrete representation of a construct; a way of counting and measuring
behaviors was then conducted by adding each observance of a specific code. Attributes
were then measured for reliability us ing Cohen’s Kappa (Cohen, 1969) for agreement
between two raters. Results of the Kappa (0.944) are shown in Table 4. 19 and are
interpreted as satisfactory (> .70).
Table 4.19 Cohen’s Kappa Results of Agreement Between 2 Independent Raters
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Focus Group Delivery Method Observations

Focus group research centers on observing the interactions among members of the
group as well as individual contributors (Morgan, 1997). Unlike face-to- face focus group
meetings, this research project was conducted in a more anonymous synchronous online
setting using the Blackboard portal. Possibly as a result of the format, participants failed
to interact with each other. They responded to questions as if they were in one-on-one
interview mode with the researcher.
Several participants had never used the Blackboard Virtual Classroom prior to this
study. They enjoyed exploring some of the tools for the Whiteboard area of the window,
such as drawing lines and shapes of various colors. One of the respondents remarked
about the chat feature, “I love this and can’t wait to use it with my students.” Several
were concerned with their typing speed and skills, but were assured that grammar,
spelling and typing accuracy were not being measured. Participants were also told “1) I’d
like to encourage everyone to type as long or as short a response as you like; 2) anyone
can type a response at any time; 3) if we wander too far away from the topic, I will try to
guide us back to the main subject; and 4) you do not have to type a response if you don’t
have one.” This seemed to allay any fears of being recorded in Blackboard’s archive.
One of the main benefits to using the Blackboard Virtual Classroom is that it enables
archiving of the synchronous chat. The archive is stored in text format, which can be used
by any word processing application and which represents the content accurately for
copying and pasting for later analyses.
Focus Group Questions and Results

Questions posed to the participants were then analyzed to determine if general web
design training and specific copyright/fair use training were present, and to determine if
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and under which circumstances post-secondary educators were deterred from copyright
infringement. As sessions progressed, Focus Group Question #12 below emerged and
was added to determine if future copyright and fair use training would be useful and how
the training should be made available to the faculty members.
Following are the questions posed to the participants and a summary of patterns and
common themes that emerged in response to the questions posed by the researcher:
1.

Please give us a brief biographical description to introduce yourself to the
rest of us. Tell us which department, number of years teaching, something
about how you’ve used course materials online, etc.

All participants gave details about themselves, indicating the courses they teach, the
length of service as a university faculty member, and their respective departments: “I
teach several research methods courses in psychology; I teach a technology integrations
course; I teach marine science courses; I am an assistant professor in computer science;
…design online courses not only for myself but work with other faculty to create their
courses as well; I have been providing the course content online for more than five years
now; At this time, I don’t have a web course; I’ve been teaching for over 12 years but I’m
new to the business of developing online instruction; I have been an educational
copyright specialist for over 20 years.” Responses indicated a broad range of departments
and differences in length of service, as expected at a large university. In addition, the
researcher noted that these faculty members consider themselves as actively involved in
developing their own and/or assisting others with online content.
2.

What, if any, is the nature of any formal training in copyright and fair use
policies have you had?

Responses ranged from, “I’ve had training at Stetson U. Copyright, Patents &
Trademarks class and various workshops on all kinds of copyright topics; I am generally
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familiar with ‘copyright rules’ since I often lecture on intellectual property” from the one
person who identified himself as an expert, to “I’ve had no formal training.” Two
participants indicated they had “sat in on some national conference sessions” that covered
information on copyright and fair use guidelines. The main theme that emerged from the
majority (14) of respondents indicated no formal training specifically on copyright and
fair use. All but one of the remainder (nine) had some web design training that mentioned
fair use guidelines. Of the nine who had web design training, all reported they were
unsure of the guidelines, but would ask for assistance from a university source. The lack
of formal training was expected, as most faculty members are not trained as copyright
specialists in addition to their educational specialties.
3.

Has any of your training been specific to this University’s policies on
copyright and fair use for online content?

Since the university under study offers various courses on web instructional design
and Blackboard portal use, the researcher expected that some amount of copyright and
fair use knowledge would be covered in these workshops. Positive responses from three
participants included: “I heard something about it during a Blackboard training session;
When I was taking the multimedia course about three years ago, we had to do a Web
Quest on fair use and we talked about it in class; Yes, currently taking a distance learning
course about how to develop online courses.” Negative comments from 11 additional
participants included, “If we covered that in my web design workshop, I might have just
forgotten; No, although I did once read some of the [university] policies in this area due
to a grant; No I haven’t had any training specific to [University] policies on copyright
and fair use and I would have to say that my understanding of [University]’s policies on
fair use of copyright materials is very low.” The remainder of participants (n = 10) did
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not respond to this question. In general, this question indicated a low rate of awareness
due to the lack of formal training.
4.

Tell us something about that training and if you felt (feel) satisfied with the
amount of information you were given.

From responses given in both focus groups and through email, nearly all the
respondents (n = 19) were not satisfied with the amount of specific copyright and fair use
information they were offered by the university under study: “It was new to me and I
didn’t really think about if was enough or not; I would guess that someone who knew
nothing about copyright might have a problem; I was still left with the feeling of
insecurity regarding my use of copyright materials in my online course; The
[University]’s policy repeats standard verbiage on copyrights as I recall and did not
appear to be particularly helpful; I was trying to track down someone in the patents office
to copyright personal material and it has been slow going.” Only one participant
responded, “Yes, I was satisfied at the time.”
The themes of uncertainty about fair use rules in general, including who to contact at
the university about them are seen throughout the online discussion in response to many
of the questions. Dissatisfaction with easily accessible guidelines underscores the need
for both highly visible, easy-to-use guidelines and ongoing instruction in copyright / fair
use resources.
5.

Where specifically would you get information about the University’s
copyright/fair use policies? Would you speak with a particular person, and if
so, who would that be? Would you try anyone/anywhere else?

This series of questions were aimed at finding if faculty members could identify the
University’s library resource personnel as the correct response or if they would rely on
some other source inside or outside the University. As with Question 4, faculty members
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in the discussion groups indicated they were uncertain of locating appropriate sources of
information on fair use. Focus group and email respondents differed only slightly on
where to obtain policy information. Responses ranged from “I don’t know anyone
specifically; I know I have heard of them, but I don’t know specifically where to find it or
what it says; I’d go to the Division of Sponsored Research and the Patents office,” to
knowing a specific person’s name at the library as the central resource for this University.
For the majority (n = 21) of respondents who did not know a resource’s name, they did
know to contact the university’s library for help, rather than some other office such as the
Legal Department or Patent and Trademark office. The Legal Department and Patent and
Trademark offices refer inquiries to library resource personnel most familiar with
copyright and fair use policies.
6.

How easy/difficult would it be to find the University’s policies online?

The university under study has published a web page that provides its copyright and
fair use guidelines as well as hyperlinks to other online sources of information about
intellectual property law. To find the copyright/fair use page, one must have experience
with Internet searching skills to locate it from the University’s home page, or have
familiarity with the University’s Library web page. Since all of the respondents indicated
they were at least somewhat comfortable (through their use of email or the Blackboard
portal) in using the World Wide Web for searching, this question would reveal two areas
of interest, 1) do faculty members know if the University’s copyright and fair use
information is available online, and 2) is the online information readily available? One
respondent stated, “I just went to the [home page] website and searched for copyright
policies and only got one hit that was unrelated to the topic.” Four others reported they
knew, “There is some material online but I am not sure that much of it would be
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particularly helpful to the average professor.” One respondent stated, pragmatically; “To
those familiar with the website, rather easy, to those not familiar with it, not easy.” The
lack of easy accessibility to copyright/fair use information was shown in this statement
from one individual, “I just took a look at the virtual library, but it didn’t jump out at
me.”
7.

On a scale of 1 to 5, with 1 being lowest, how would you rate your level of
understanding of the University’s policies? Please tell us WHY you rate
yourself at this level.

Nearly three-fourths (72 percent) of the respondents rated themselves as a “1” on this
scale, attributing the low level to “Not much experience; I know I have heard
[university]’s policies, but I don’t know specifically where to find it or what it says.”
Only one respondent rated herself as a “2,” stating, “…because I just know enough to feel
safe about my current materials. I don’t actually know much about the policy itself.” The
respondent who rated himself as a “4,” said it was “…because I have a law degree but do
not specialize in copyrights.” None rated themselves as a “3” or a “5.”
8.

What does “infringement” of copyright and fair use mean to you? Please
give us your informal definitions and any consequences you think might
happen if someone was caught infringing.

This question was included to test the knowledge of these respondents. Respondents
said, “Copying something for profit. Copying something without paying for it when you
are supposed to pay for it. You might have to take it down or pay a fine; I think the
essence of infringement means that one’s actions have somehow diminished the potential
or actual rewards that a person or organization would have accrued; Unlawful use of
copyrighted materials – penalties could be fines, jail or both; Fair use is that for
educational purposes, in academic settings, we are able to use things for educational
80

purposes without paying royalties. I suppose that infringement means that you are not in
compliance; Copyright infringement refers to using material belonging to someone else
without getting their approval to do so; Infringement of copyright means usage of
software/ideas for purposes in which either there is no acknowledgement or where there
is commercial gain involved. A [university] faculty member if caught infringing would
risk a serious warning and in spite of which if persists may face a disciplinary action.”
These responses appear to combine the Merriam-Webster’s definition of plagiarism, “To
steal and pass off (the ideas or words of another) as one’s own: use (another’s
production) without crediting the source” with a generic definition of infringement, “To
encroach upon in a way that violates law or the rights of another.” The respondent above
who suggested that “software/ideas” was included in copyright law was partially correct
as software is copyright-able but ideas are not.
The definition of fair use infringement closest to this University’s came from the
respondent who said he had legal training: “Fair-use (or first time/fair use) refers to that
ability to use someone else’s materials for an educational purpose for one semester.
During the second semester permission should be sought from the originating source.”
The University’s policy covers allowed fair use for two successive semesters rather than
one semester.
9.

Have you ever known about a colleague who infringed? If so, please describe
the nature of the infringement, but please do NOT use the colleague’s name.

While most respondent s (22) said they did not look at colleagues’ online materials,
two reported, “I’ve known may colleagues who have infringed. Most uses were
duplication of textbooks, journal articles, cartoons, workbooks, etc.;” and “Yes, copies of
a for sale product were made and distributed to a class. I have known others who have
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asked me to scan materials to be used on a website under the assumption that what they
scan and put in a website is not open to the same copyright information as text materials.”
One respondent reported no infringement by colleagues, saying, “In almost every case
where articles etc., are copied, we go through Pro-Copy who gets the permission.”
10.

If a colleague did infringe, what could be the consequence(s) to him/her
individually? To the department? To the university?

Respondents provided some accurate suggestions for consequences and appeared to
be concerned that their materials were in compliance. Five participants said, “I suppose
there could be some legal action; Financial consequences, mostly; Cease-and-desist
letters, legal action to infringer and/or the university; Faculty members could be sued
legally, fined and dismissed from employment (or reduced in academic status). The
University can be fined extensively. Departments can be fined and audited; I imagine
they could include some kind of censure at the provost level.” All of these responses are
correct suggestions as they are available to the United States court system. They indicate
a sense of deterrence by these faculty members through a decision- making process. This
also points to a fear of apprehension and punishment, enhancing the deterrence factor.
11.

Over the past 12 months, was there a time when you were undecided about
using copyrighted materials as part of your own web course content? Please
describe the situation and how you reasoned through it.

To establish a decision- making capability, this question was included. Only seven of
24 participants responded to this question. Three reported they use no others’ work as
part of their online content. One respondent said, “Now that we’re talking about this, I
may actually have something there that I shouldn’t. I need to check and if it is, take it
down.” By virtue of this online discussion, she found an awareness of copyright she had
not previously considered. Two faculty members reported, “The only copyrighted
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material that I have put on the website for my students was a few chapters of the textbook
when it was out of print and the publisher gave us permission to post a few chapters for a
limited amount of time;” and “I mostly use my own materials, but I do have some
materials that have permission granted. I also use many resources that exist in the public
domain as links.” Expressing a sense of pressure to prepare for the beginning of a new
semester, another said, “I have the sense that many faculty mean well with regards to
obtain copyright approval for materials, but believe they simply haven’t time to do so.
Speaking personally, so much of my time over the past 10 years seems to have been
caught up with converting overheads to power points and power points to Web sites. If
you’ve taught before, you know there’s incredible pressure to be ready when the class
starts (not to mention pressures related to research and publication).” Limited time to
prepare online course materials occurred in 2003 due to updating the portal version and
the timing of that replacement by the department controlling the portal change-over. In
addition, most participants reported they re-use materials online they had originally
prepared for classroom use.
12.

Is there anything you’d like to recommend that this University do to prepare
developers of online content better in the area of copyright/fair use policies?

Question 12 was added to the original 11 questions during the first focus group
session due to this researcher’s sense that there was some dissatisfaction with locating
and obtaining information on this University’s copyright and fair use policies. It was
included in the second focus group and subsequent email messages.
Searching the University’s library for copyright policy information must be
accomplished off-campus through the Blackboard portal. Once logged in to the portal
using an assigned user name and password, one finds a hyperlink to the University
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Library, which leads to a hyperlink For Faculty which then displays a menu of more
hyperlinks, one of which provides a Copyright hyperlink. Clicking this last hyperlink
displays a page of 15 copyright information hyperlinks, one of which yields this
University’s Policies and Procedures Manual. The amount of clicking hyperlinks may be
daunting to newer portal users, possibly suggesting why many of the respondents found
the information difficult to locate.
Four suggestions from the focus group members are described here: “I’d like to
recommend that anyone who teaches at [university] be required to take a copyright
workshop; The era of online instruction has clearly brought the matter of copyright
approval to the surface. I think there needs to be some strategy akin to ‘damage control’
to assist faculty in getting their materials up to compliance; Some examples would help
but I worry that lawyers will be overly restrictive and adversely affect the academic
process; By creating a concise online description of copyright or fair usage. By providing
examples of do’s and don’ts.”
In general, these themes emerged from the discussions:
•

Faculty members expressed a lack of copyright/fair use training and would be
receptive to information through workshops,

•

Faculty members were uncertain of the explanation of the University’s
copyright/fair use policies when they saw it,

•

Faculty members are concerned about their online materials and want easier
accessibility to the information online, and
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•

Faculty members with limited time for preparation of online content tend to
re-use classroom materials without using additional time in checking for
copyright permission.
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CHAPTER 5 – SUMMARY, DISCUSSION, RECOMMENDATIONS

In the preceding chapter, the researcher presented findings on university faculty
members’ knowledge of current U.S. copyright and fair use laws applied to their online
course content. This chapter presents a summary of the project, quantitative data from
research questions investigated, and significant findings of themes emerging from focus
group discussions. An in-depth discussion of each of the findings and recommendations
for further research concludes this chapter.
Summary

The purpose of this research was to determine if misperceptions of U.S. Copyright
and Fair Use laws when developing online course content vary across university faculty
members and how these educators are deterred from infringing existing copyright and fair
use policies in developing their online course materials. Copyright and fair use are
important issues in education because the process of education relies heavily on
instructional materials, and now includes ever- growing Internet resources used as online
course content. Additionally, at many universities, faculty members are involved in
research and development of future technologies. In June 2004, Sen. Orrin Hatch (RUtah) introduced the Inducing Infringement of Copyrights Act of 2004. According to
Hatch, the bill permits persons or corporations to be held liable for infringing acts “that
they intend to induce.” The bill “will chill the development, if enacted, of not only peerto-peer technology, but wonderful new information tools yet to be devised,” Adam
Eisgrau, executive director of the peer-to-peer trade group P2P United, told PC World.
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Currently, civil pena lties for copyright infringement can be up to $30,000 per act of
infringement, or up to $150,000 per act of willful infringement. Total damages are
determined at trial. As no definitive checklist of rights that must be acquired, cleared or
considered exists (Bruwelheide, 1999), faculty members must depend on their institutions
for providing appropriate guidelines that can easily be accessed and understood (Crews,
2001).
Using a 2-part web-based survey, the researcher designed a questionnaire to obtain
general demographic information (gender, department, rank, etc.) in part 1. The second
section of the survey determined how well the educators applied their copyright
knowledge, resulting in a total score for correct/incorrect answers that indicated the
absence or presence of misperceptions.
To further enhance understanding of the results, it was considered necessary to
conduct focus group discussions about overall university faculty knowledge of copyright
and fair use, as well as their ability to locate releva nt university policies. Focus group
discussions were held online using a synchronous, virtual chat room in a Blackboard
portal. Discussions lead to first-hand discovery of how faculty members defined
copyright infringement, if they knew its consequences (deterrence theory). and how or
where they would obtain assistance in ensuring their work met fair use guidelines at the
university under study.
The first part of the following discussion looks at the quantitative online survey,
followed by a discussion of the online focus group sessions.
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Discussion - Quantitative

This study presents its findings in sequence with the research questions. First, the
researcher looks at Question 1:
1. Do misperceptions for developing online course content as it relates to federal
and state copyright and fair use laws, vary across post-secondary educators with
regard to department, academic rank, gender, tenure or length of service?
Demographic data were gathered in the first section (Demographics) of an online
survey. Misperceptions were measured by providing a series of questions in the second
section (Online Materials: Text, Images and Audio) of the survey that would allow the
researcher to determine a total score for correct responses. If all questions in the second
section were answered correctly (validated by a copyright specialist), the total possible
Score achieved was 88 points. Details of scoring the survey are located in the Appendix.
Online survey questions were:
a. Placing copyrighted Text into online materials.
b. Instructing students in placing copyrighted text (InsText) into student online
materials.
c. Placing copyrighted Image files into online materials.
d. Instructing students in placing copyrighted image files (InsImage) into student
online materials.
e. Apply knowledge to placing copyrighted Audio into online materials.
f. Apply knowledge to instructing students in placing copyrighted audio (InsAudio)
files into student online materials.

88

Gender

Of the total N=64 participants in the online survey, 51.5 percent were male (n=33)
and 48.5 percent were female (n=31). These two groups were relatively even in number
and reflected the general faculty make-up of the university under study (1,446 males,
1,079 females).
To assess copyright/fair use misperceptions for online course content, the researcher
used the total points each participant scored on the second section of the online survey,
“Online Materials: Text, Images and Audio.” While no one scored higher than 35 points
of a possible 88 points, the data indicate that males’ overall Scores for copyright/fair use
knowledge were higher overall (mean = 15.8 points) than females (mean = 11.53 points).
One male faculty member achieved the highest Score of all participants at 35 for correct
answers.
Previous studies of Internet use suggest that a gender gap existed into the mid- to late
1990s. In 1994, only five percent of users were female, but “by 2001, these gender
differences had disappeared or were even reversed in the United States” when female use
reached 58 percent (Ono, 2004). Results of Linda Jackson’s 2001 study of Gender and
the Internet: Women Communicating and Men Searching, comparing gender differences
of Internet usage, found that females used electronic mail more than did males, and males
used the Web generally more than did females. When Jackson combined the two to form
a measure of overall Internet use, gender differences disappeared. In support of Jackson’s
research, the J. Nielsen survey (2004) indicated that males spend more time online,
logged on more often and accessed more content than females, despite being outnumbered by the female Internet population by more than 5.2 million surfers. In her
gender study of ethics and software piracy over the Internet, Lobel’s (2001) data suggests
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that cheating behavior might be due, in part, to the sex-appropriateness of the task. Her
data showed that males cheat more on “masculine” tasks than females do on “feminine”
tasks. Lobel describes “computing” as a “masculine” task. Thus males in her study felt
more inclined to resort to software piracy than their female counterparts. Lobel’s research
also found that participants of either gender who had more computer experience used
pirated software to a greater extent. Lobel’s research may point to a possible explanation
for gender differences in general computing, however, this research indicated that males
are more cognizant of copyright/fair use infringement than females.
Using data from a 2-tailed ANOVA with an alpha = .05, significant differences were
shown for male and female faculty members at the university under study in how they
use copyrighted Text - not their own work - as part of their online course content (p<
0.0338, means for males = 4.47 and females = 2.9). There is a good possibility that most
educational web pages consists of textual course content and is simply transference of
materials used in the classroom such as syllabi, assignments, etc., in an attempt to
replicate the classroom experience online. According to Zachary and Jensen (2003), this
approach is particularly attractive to teachers if online materials supplement a traditional
classroom- taught course. In such a situation, no new course material needs to be created –
in-the-classroom content is digitally converted for placing onto a web page. Based on this
situation, if an educator normally uses others’ copyrighted text for students in a
classroom, they would likely use the same copyrighted text online. This may account for
significant differences in the use of Text as a variable in this study.
Gender differences also occurred in how faculty members instruct their students to
use copyrighted text (InsText) in student-produced online materials (p< 0.0467) where
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means show males = 2.55 and females = 1.9, and Score (p< 0.0471) where mean Scores
show males = 15.8 and females = 11.53 of 88 possible points. In a study related to
significance of the InsText variable, Collias, Pajak and Rigden (2003) examined barriers
to student achievement in the U.S. They found that the lack of preparation in the subjects
they teach (23 percent of secondary instructors are “out-of- field” teaching), was a
principle cause of such a barrier. Similar to K-12 teachers who teach outside their main
area of study, university faculty members hold higher degrees in specific subject areas,
and unless they specialize in Copyright Law, would also be teaching “out-of- field” as
they instruct their students in producing web content. Teaching out of field may indicate
a weakness that the participants in this study pass along to their students.
The Images (p< 0.20), instructing the use of images in student-produced web pages
(InsImage p< 0.35), Audio (p< 0.32) and instructing the use of audio in student-produced
web pages (InsAudio p<0.18) variables did not indicate a significant difference for
Gender. This may be due to the large amount of discussion of unauthorized use of
copyrighted images or audio in news forums such as the well publicized case of A&M
Records, Inc. vs. Napster, Inc. (D.C. CV-99-05183-MHP) based on the Digital
Millennium Copyright Act (DMCA).
Tenure

The researcher expected that non-tenured faculty members would score higher than
tenured members based on the tenet of deterrence theory which holds that people engage
in criminal behavior after carefully and rationally considering “costs” and “benefits” and
that, as a result, non-tenured faculty attempting to earn tenure would find the cost too
high to infringe. The findings of this study do not support this. Of those responding to the
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survey, 17 males (26.5 percent) and nine females (14.1 percent) held tenure. Tenured
faculty members achieved a median Score of 16.67 points, while non-tenured faculty
members scored a median of 16.16, and a standard deviation of 0.3451. Both tenured and
non-tenured Scores were low overall, and led to a finding of no significant difference (p<
0.96). Several U.S. universities such as University of Oregon and Virginia
Commonwealth University encourage web usage by their faculty as a method of
supporting effort in terms of tenure-related credit or consideration for merit-based pay
increases on the basis of excellence and creativity in teaching. Since the university under
study does not specifically include web usage as part of their criteria for promotion to
tenure in its Faculty Handbook, earning tenure may not be a motive among faculty
members for increasing their use of online course content, and thus, acquiring better
knowledge of copyright / fair use.
Number of Online Sections Taught

Faculty average workload of distance learning courses reported by the National
Center for Ed ucational Statistics was 2.9 sections (2001). The researcher expected to find
that teaching a larger number of Sections taught online would give faculty members
greater exposure to copyright/fair use, which would then provide greater knowledge of
the guidelines, but this was not the case in this study. As with the Tenure variable, the
number of Sections taught online at this institution was not statistically significant for
Scores (p< 0.72) or any of the individual variables. Respondents who taught from one to
three Sections online earned a median Score of 16.46 points. Four male (6.0 percent) and
four (6.0 percent) female faculty members taught four or more online Sections with a
median Score of 16.75 points. One respondent did not supply an answer to this question.
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Number of Years Taught

During the 1980’s, U.S. courts placed computer hardware and software copyright
issues within the context of classic copyright law, resolving many of the questions
regarding software code, menus, etc. The Internet became available to the public in the
early 1990’s, creating new copyright and fair use issues. According to most Internet
copyright law specialists (Crews, 2002, Gasaway, 2000, Perlmutter, 2001, and Werry,
2001), the courts are only beginning to explore if educational copying of digital text,
images, or audio files constitutes a fair use of copyrighted material. To compound the
problem, an ever-changing landscape of Internet copyright law for digital course
materials leads to misperceptions and confusion for those who are attempting to develop
online content for students (Crews, 2002).
With many universities promoting the use of digital technologies and the Internet for
teaching, faculty who have some personal experience with online learning may be more
likely to develop their own online course materials, initiating and testing some of the
questions surrounding Internet copyright law. Newer faculty members who have recently
graduated from their own programs of study may be more likely to have had a greater
exposure to online courses, encouraging them to produce their own online materials.
Further research is needed to determine how much personal experience faculty members
at the university under study have had with taking online courses before developing
online materials.
As with Tenure and Sections taught, length of service (number of Years taught at this
institution) indicated no significant difference in Scores (p< 0.47). In this study, 15 male
(23 percent) and 17 female (27 percent) respondents taught for five or fewer years. Their
median Score was 16.58 points of a possible 88. Eighteen males (28 percent) and 12
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females (19 percent) taught for greater than five years at this university, scoring a median
of 16.67 points, only slightly higher than the less experienced faculty members.
Colleges

Survey respondents included faculty members from the colleges of Arts & Sciences
(n=18), Education (n=14), Fine & Performing Arts (n=2), Engineering (n=7), Marine
Science (n=3), Computer Science (n=2), Business (n=8) and Medical (n=10). Medical
included representatives from Health Sciences, Medicine, Nursing and Public Health.
The researcher omitted the following colleges from the findings as the number of survey
respondents would be too small to be representative: Fine & Performing Arts, Marine
Science and Computer Science.
Analysis failed to reveal a significant statistical difference among Colleges for Score
(p< 0.85) or any of the individual variables. Considering that all scores were below 50
percent of 88 possible correct answers, average points for each college indicate that the
Business College at the university under study achieved the highest Score (21.25 points).
The researcher interpreted this result to indicate that the Business College attained the
highest level of copyright/fair use knowledge of those tested. This may be due to an
Internet Law course offered within this college. Slightly lower levels of knowledge are
indicated by the colleges of Arts & Sciences (15.88 points), Education (16.36 points) and
Engineering (20.13 points). The Medical college achieved the lowest Score (13.77
points), indicating the lowest level of copyright/fair use knowledge.
Professional Ranks

In most universities, promotion to a tenured rank includes review of “innovative”
teaching. For example, Stanford University’s faculty handbook recommends for
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consideration any pedagogical innovations or course development activities in which a
candidate has participated. The University of Wisconsin regards significant achievements
as those clearly successful, innovative developments in instructional techniques and
materials that affect a department’s academic programs. Faculty at the University of
Idaho seeking tenured ranks are asked to describe course content, materials developed in
support of teaching program, methods of teaching, use of appropriate technology, and
innovative approaches they have used. While not expressly defining these “innovations,”
one could interpret them to mean “use of the Internet for course materials” which the
same universities are promoting among their faculty members. Once tenure has been
earned, faculty members have already demonstrated their “innovative” teaching.
The professional Ranks of Graduate Teaching Assistant (n=3, Score=14.00 points),
Instructor (n=13, Score=17.46 points), Adjunct (n=1, Score=6.00 points) and Assistant
Professor (n=17, Score=15.76 points) were reduced together as Group 1, as these faculty
members have not earned a tenured rank. Scores for the Ranks of Associate Professor
(n=17, Score=18.59 points) and Professor (n=12, Score=14.92 points) were reduced
together as Group 2. One participant did not provide an answer to this question.
Group 1’s median total score was 13.31 points compared to a somewhat higher
Group 2 median score of 16.75 points. The findings point to Group 2 having a slightly
greater knowledge of copyright/fair use. No significant difference (p< 0.76) in Score was
indicated among professional Ranks of faculty members.
Formal Web and Copyright/Fair Use Training

According to the director of a technology support system for faculty members at the
university under study, one workshop is conducted by the library that touches on
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copyright. Copyright/fair use is mentioned in additional workshops on content and
multimedia, in which participants discuss processes used by the library for electronic
reserve, outside copy-shop policies that require copyright approval and relate these to fair
use issues with materials that the instructors might use in their courses. Instructors in the
faculty support system suggest that participants contact a specific copyright specialist n in
the library for further advice. The university’s academic affairs division also offers
faculty workshops on various topics of web design and provides online course syllabi.
None of the academic affairs syllabi include information about using copyrighted
materials belonging to other people or fair use guidelines/policy from the university
under study. Additional research would need to be conducted to determine if
copyright/fair use was discussed in the academic affairs workshops, but omitted from the
syllabi.
Despite the availability of on-campus workshops, seventy percent (n=40) of survey
participants received no formal Web Design Training at this institution and Scored a
mean of 15.42 points. The remainder of participants (n=24) did receive formal Web
Design Training from the institution and Scored 17.15 points, indicating a higher
awareness of copyright/fair use guidelines or university policy on these issues. This
appears as a significant difference in the variable, Aware[ness] at p< 0.0016.
As with formal Web Design Training, the researcher examined survey responses for
formal Copyright Training. Ninety percent (n=54) of survey participants reported
receiving no formal Copyright Training or policy information from the university under
study, and Scored a mean of 15.81 of a possible 88 points. Faculty members who did
receive formal training in copyright/fair use Scored a mean of 18.56 points.
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Statistically significant differences were indicated in the variables of Text (p<
0.0172), instructing students how to use audio for their web pages (InsAudio) (p< 0.0375)
and Aware[ness] (p< 0.0203) for those who participated in formal Copyright Training.
Quantitative Implications

Survey questioning was designed to determine if misperceptions were present by
measuring a total score for correctly assessing the amount and length of time copyrighted
works may be used in online course content. Variables measured scored differences
based on gender, professional rank, tenure, etc. Responses to research Question 1, Do
misperceptions for developing online course content as it relates to federal and state
copyright and fair use laws, vary across post-secondary educators with regard to
department, academic rank, gender, tenure or length of service?, revealed that none of
the participants measured in this study were expertly successful in making knowledgebased decisions on the amount of copyrighted text, images, audio, etc., for use in online
course content, or the length of time to use the content.
Each variable contributed equally to low level of copyright/fair use knowledge, with
the exception of formal training in web design or copyright workshops provided by the
university. This would imply that increasing the visibility of and attendance at existing
workshops may increase the faculty members’ awareness and knowledge of the
university’s copyright/fair use policies.
Quantitative Discussion Summary

The overall low Scores (highest = 35 of a possible 88 points) for all variables
indicated to the researcher that the majority of faculty members are only partially able to
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apply correct copyright / fair use knowledge to the majority of Materials questions on the
survey. Based on the data, the researcher concludes that:
i.

Female faculty members have a slightly higher misperception rate than males
for applying copyright and fair use knowledge to their online course materials,
especially in the area of text.

ii.

There is no significant statistical difference between scores for faculty
members with tenure or non-tenure earning positions.

iii.

There is no significant statistical difference between scores for faculty
members who teach a greater number of online sections for which they have
prepared course materials.

iv.

There is no significant statistical difference between faculty members who
have taught for a greater length of time at the university under study.

v.

The Business college achieved the highest level copyright/fair use knowledge
by scoring the greatest number of points, while the Medical college scored the
lowest number of points; however, there was no statistically significant
difference among all colleges.

vi.
vii.

No statistical significance is indicated among scores for professional ranks.
Data indicate no statistical significance among scores of those faculty
members who have participated in formal web design or copyright/fair
training given by this institution. For those who have had any web or
copyright training, there is a significant difference in the variables of Text,
Instructing Audio and Awareness levels of copyright/fair use.
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Discussion – Qualitative

To expand understanding of the quantitative data, a qualitative phase of the study
was conducted. The second question in this study examined how ethics and deterrence
theories apply to responses from focus groups regarding their use of copyrighted online
course content. The question was:
1. Are post-secondary educators deterred from infringing existing copyright
and fair use policies in developing their online course materials? If so, what
is their decision-making process for deterrence?
This grounded theory research question was included as a reflective examination of
participants’ ethical decisions regarding using copyrighted materials as part of their
online course content. To do this, the discussion asked for knowledge of this university’s
policies, national guidelines and consequences for infringing. Following a selfintroductory question answered by each participant, specific questions during the
discussion included:
a) What, if any, is the nature of any formal training in copyright and fair use
policies have you had?
b) Has any of your training been specific to this University’s policies on
copyright and fair use for online content?
c) Tell us something about that training and if you felt (feel) satisfied with the
amount of information you were given.
d) Where specifically would you get information about the University’s
copyright/fair use policies? Would you speak with a particular person, and if
so, who would that be? Would you try anyone/anywhere else?
e) How easy/difficult would it be to find the University’s policies online?
f) On a scale of 1 to 5, with 1 being lowest, how would you rate your level of
understanding of the University’s policies? Please tell us WHY you rate
yourself at this level.
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g) What does “infringement” of copyright and fair use mean to you? Please
give us your informal definitions and any consequences you think might
happen if someone was caught infringing.
h) Have you ever known about a colleague who infringed? If so, please describe
the nature of the infringement, but please do NOT use the colleague’s name.
i) If a colleague did infringe, what could be the consequence(s) to him/her
individually? To the department? To the university?
j) Over the past 12 months, was there a time when you were undecided about
using copyrighted materials as part of your own web course content? Please
describe the situation and how you reasoned through it.
k) Is there anything you’d like to recommend that this University do to prepare
developers of online content better in the area of copyright/fair use policies?

About 500 faculty members from all departments at the university under study were
invited to participate in a Blackboard synchronous chat. Seventeen faculty members
participated, with seven in one group and 10 in a second. Chats were held on two separate
dates, one week apart. Additional comments were received from electronic mail (email)
messages from seven others who wished to participate, but were unable to attend the
online chat sessions.
Compliance with copyright/fair use standards is based on general ethical and moral
conformity. To understand under what conditions educators would be willing to
transgress (or not) with established codes of ethics, the researcher examined focus group
questions and responses for evidence informed by Virtue, Deontological and
Consequentialist ethics theories as well as various Deterrence theories.
Virtue theory – the ability to know when and how best to apply moral perspectives
(practical wisdom) – was informed by Questions b), c), d) and g) above. Of the
participants, more than half (n=14) indicated they had no formal web design or
100

copyright/fair use training. Few could identify a specific place or person from whom to
obtain assistance, as 10 participants failed to respond to the question.
Questions g), h) and i) above were based on Deontological theory – the conformance
to “right” behavior and the intention behind it. One-third (n=9) reported they were unsure
of this university’s policies, providing negative comments regarding their understanding
of university materials they had read on copyright/fair use.
Despite the lack of training and knowledge on copyright/fair use, these educators
spoke about a desire to behave in a manner that respects the rights of others. Evidence of
Consequentialist and Bandura’s Social Learning theories involving ethics was noted
through comments regarding consequences for infringers, such as “penalties could be
fines, jail or both.” Being able to identify infringement consequences also supports
Deterrence theory, in that these faculty members recognized the threat of punishment. In
support of Matthew Scheider’s (2001) and Steven Levitt’s (1998) research, educators
participating in this study received “new” information from each other during the
discussion, altering their perceptions of copyright infringement, with some respondents
checking their own web sites during the discussion to make sure they were in
compliance.
Qualitative Implications

Chat discussion results reflected uncertainty and confusion about university policies,
and spoke to the lack of easy access to those policies. Because of the legal challenges,
most copyright experts (Crews, 2003, Willard, 2003) believe there is no justification for
compromising on standards within decision- making processes involving copyright and
fair use.
101

The literature points to the failure of many universities to provide clear guidelines for
fair use in the context of online course materials (Crews, 1996, Willard, 2003).
Discussion about this university’s copyright and fair use policies also indicate a lack of
availability of clear and accessible guidelines, in support of the literature. This implies
that the university under study should attempt to provide better access and more concise
definitions of their policies.
The TEACH Act (Section 110(2) of the Copyright Act), which allows educators to
use text, images, audio, video and recorded dramatic performances for web-based
distance learners in a similar manner and amount as used in classrooms, was not
discussed by these participants. Perhaps because the TEACH Act has yet to be tried in the
U.S. court system, the university under study may wish to evaluate incorporating this and
other pertinent laws for using copyrighted materials in online course content.
Qualitative Summary

As indicated from the focus group responses, faculty members at this institution do
have the inclination to behave in a professionally ethical manner that deters them from
infringing even when their knowledge of copyright/fair use policies is incomplete.
Without clear and easy access to the university’s copyright and fair use guidelines, it is
impossible for faculty members to make expert decisions on including copyrighted
materials in their online content, even if they want to apply moral principles.
In general, these themes emerged from the discussions:
•

Faculty members expressed a lack of copyright/fair use training and would be
receptive to information through workshops,
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•

Faculty members were uncertain of the explanation of the University’s
copyright/fair use policies when they saw it,

•

Faculty members are concerned about their online materials and want easier
accessibility to the information online, and

•

Faculty members with limited time for preparation of online content tend to
re-use classroom materials without using additional time in checking for
copyright permission.

Most of the focus group participants perceived the seriousness of consequences for
infringement and expressed an interest in the “right behavior” for obtaining information
about their online materials to avoid those consequences.
Challenges

Using the Internet to conduct both quantitative and qualitative research was a
concern due to its possible unreliability and user Internet literacy for this format of
questions. Participants unfamiliar with using the Internet for research projects may have
participated if they had this type of online experience in the past or greater Internet
literacy. Misperceptions for correctly using online content that is copyright-protected
were identified through an online survey only. No paper surveys were used, which may
have yielded a greater rate of participation.
All focus group participants received specific instructions to reach the Blackboard
organization and its virtual classroom (chat room). Even when they reported a comfort
level with using other features of the Blackboard portal, faculty members seemed to be
less comfortable with the chat room feature. A “practice” chat may have alleviated some
of their discomfort.
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Scheduling enough faculty members as focus group participants proved to be the
major difficulty. Within the initial email invitation to participate, the researcher offered
three possible dates / times, allowing each participant to select a most favorable time for
their schedule. The researcher received about 20 messages declining to participate, but
received no messages accepting or declining from an additional 432 possible participants.
Interaction among participants through dialog was another challenge. While
participants were invited to interact with one another for the discussion, they did not,
preferring to treat the discussion as a “one-on-one” interview with the researcher acting
as “interviewer” rather than as group moderator. Therefore, no group interaction could be
reported. This may have been due to the novelty of using the Blackboard virtual chat
room feature as the method of holding the focus group discussion. Online chatting has,
however, been used successfully by others as a form of focus group research (Neilson,
1993). The literature suggests that the moderator’s quality of focus group facilitation may
have contributed to this effect (Mintzberg, Raisinghani, and Thoret, 1976; Morgan,
1997).
Another challenge was a delay in response time to some of the questions during the
chat sessions. Participants generally responded to a question thread before another
question was posed, but occasionally delayed typing a response until others had
completed their comments. The delayed effect resulted in a response to an earlier
question appearing as a response to a later question. This was possibly due to low typing
skills or high reaction time for reading online chat messages. Some participants may have
found this confusing, but none mentioned the delay. In transferring the recorded chat as a
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text file from Blackboard to NVivo, the researcher was able to rectify the delay by cutting
and pasting responses into a more sequential order.
Generalizability of Results

Standard definitions of generalizability concern the internal va lidity of the research,
that is, results that are applicable only to the group tested. In a critique of the 2001
Elementary and Secondary Act which contains narrowly conceived views of scientific
research, Lowenstein and Damico (2002) explain that researchers’ questions are not just
about the consequences of specific pedagogical moves or techniques or materials; they
represent the more general because they stem from the intersection of theory and practice.
Their conclusion allows for theory and practice to develop interactively. As with other
studies, the results of this research may not be generalized beyond the particular group
tested due to the following factors:
§

Research questions for this research were highly reflexive and dealt with the
immediate and particular contexts of a particular institution’s practice
regarding copyright and fair use policies. At the time of research, this
university’s official copyright and fair use policy was published on
http://isis.fastmail.usf.edu/usfgc/gc_pp/genadm/gc105.htm (Appendix G).
The policy information was not immediately visible and required several
hyperlink clicks to various web pages to find it. In addition, no specific
copyright/fair use workshops were offered to faculty, although the topic was
covered as part of other web design workshops and a designated copyright
specialist was available through the main campus’ library.
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§

The goal of the researcher was to determine knowledge of current U.S.
copyright and fair use laws. These laws, including the TEACH Act and the
Digital Millennium Copyright Act are undergoing court challenges and
changes that influence correct responses to the survey questions.

Representativeness of Responses

In spite of the small response rate (79 total responses, 64 of which were usable,
representing 3.1 of the population) to the survey, there was some similarity in the
respondents’ demographics. At the institution under study, 1,446 males and 1,079
females made up the faculty. In response to the online survey question, 32 males and 30
females reported their gender. The 2002 Fact Book reported 603 professors, of which 12
responded to the survey; 480 associate professors, of which 16 responded; 531 assistant
professors, of which 18 responded; 254 instructors, of which 13 responded; and 657 other
ranks were represented, of which 5 responded, for a total of n=64.
It is believed that the low response rate may have been due to the timing of the
survey (offered near the beginning of a semester while educators are preparing course
materials). The lack of knowledge of copyright or fair use may have been a contributing
factor to the small participation. It is also possible that educators at this institution may
not be concerned with this issue or prefer not to take online surveys.
Changes to this Research Study

The researcher recommends the following changes to this research study:
•

Conduct the survey through both paper and online formats. Use of paper
surveys would allow faculty members who use some web-based course
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content, but who are not comfortable with responding to online surveys, to
contribute their answers, yielding a greater participation rate.
•

Rather than using online focus groups, review individual case studies of
faculty members developing their online course content. Case studies could
yield better insight into the decision- making processes involved in deterrence
from infringement.

Recommendations for Future Research

Research on this topic could continue along several paths. Qualitative case studies
could reveal additional data on the start-to- finish product an individual university faculty
member assembles for online course content, as well as the decision- making process for
determining whether to infringe or not.
Intellectual property (copyrighted material) laws continue to evolve. Recent
legislation includes the Software Principles Yielding Better Levels of Consumer
Knowledge (SPYBLOCK) Act (S.2145) to block unwanted “spy ware” software from
being downloaded to computers; the Piracy Deterrence and Education Act of 2003 (H.R.
2517) to educate the public and clarify the authority to seize unauthorized copyrighted
works; and the Consumers, Schools, and Libraries Digital Rights Management
Awareness Act of 2003 (S.1621) providing for awareness of digital technologies included
in media products. Ongoing developments in the legal area of intellectual property may
cause changes to university guidelines, which in turn, prevent all but copyright specialists
to have an expert understanding of the law. New questions should focus on awareness of
the newest legislation and ease of its accessibility through university channels.
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Media evolve. Interactive Internet developments in hardware and software require
continuous training in support of the changing copyright laws. The framework for
changes appears to favor more oversight by institutions of their faculty members’ online
course materials as more conversion of non-digital resources to digital formats occurs.
Future research should include decision- making by institutions on which systems and
formats they plan to develop and put in place.
Changes in access to fair use materials on secure sites are on the horizon. As the
world of Internet users has discovered, with every new advance in technology comes
more doors open to intrusion and misuse (Philip, 2002). Vulnerabilities and attacks
disrupt service and underscore the need for some administrative oversight of course
content on web sites outside of secure sites. Research on how administrators conduct
their oversight of faculty members’ non-secure sites may be warranted.
Conclusion

Past research on university faculty knowledge of copyright and fair use guidelines
has been anecdotal rather than factual, and most published articles have covered only
interpretation of the U.S. Copyright Act: Limitations on exclusive rights: Fair use (17
USC § 107), along with guidelines for individual institutions. Quantitative data reported
in this study have shown that aside from the small percentage of faculty members who
have had web design training or copyright training, very few are aware of this
institution’s specific copyright and fair use policies. Of the online survey respondents, the
highest score for correct answers was 35 of 88 possible points. With the increase in
demand for more online courses from students and administrators, faculty members from
all ranks and tenure statuses are designing materials for the Internet as they would for the
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classroom, perhaps in violation of current U.S. copyright laws. The TEACH Act (Section
110(2) of the Copyright Act) allows fair use of a similar quantity of copyrighted text,
images, sound, etc., and length of time for online courses as for “in the seat” classroom
courses, but only if certain criteria are met. But, as reported in the Copyright Crash
Course (Harper, 2002, online ¶5), “There is still a considerable gap between what the
statute authorizes for face-to-face teaching and for distance education. For example, an
educator may show or perform any work related to the curriculum, regardless of the
medium, face-to- face in the classroom - s till images, music of every kind, even movies.
There are no limits and no permission required. Under 110(2), however, even as revised
and expanded, the same educator would have to pare down some of those materials to
show them to distant students. The audiovisual works and dramatic musical works may
only be shown as clips - ‘reasonable and limited portions,’ the Act says.” If the
university under study meets the TEACH Act criteria, fair use specialists should work
with faculty to develop materials that do meet these standards. Research into whether
faculty members who are required to work with university copyright specialists are more
likely to achieve higher scores than their peers without the assistance is needed.
Qualitatively, this study pointed to the themes of lack of training, a desire to comply,
and urgency in designing online course materials in time for the start of a new semester
as a major decision- making factor in whether to include/exclude copyrighted content.
Despite these difficulties, most focus group participants reported they knew the
appropriate person or department to ask for guidance, pointing to the role of deterrence
theory in their decision- making. All participants were able to define some form of
punishment such as risk of disciplinary action, fines and dismissal. Future studies should
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look at individual case studies that follow one or more online courses from initial concept
through final design and presentation to determine if infringement occurs.

110

References

_____ (2000). Sourcebook of criminal justice statistics, 1999. Washington, DC: Bureau
of Justice Statistics. 399.
Almeder,Robert, (2000). Human Happiness & Morality. New York. Prometheus Books.
American Psychological Association Board of Scientific Affairs, (1996). Task Force on
Statistical Inference Initial Report. Washington, DC.
Angelich, Zeta. (2001) To what extent should America's schools emphasize technology in
the education of our children?. Retrieved Feb. 16, 2003, from St. Edwards
University: http://www.stedwards.edu/newc/capstone/sp2001/social/Zeta
Axelrod, Myril D. (1975a). Ten essentials for good qualitative research. Marketing News
Advertising Research 26: RC3-RC6.
Baker, Ronald L. (1998). Factor patterns that foster or impede distance education in
Washington State community and technical colleges. Oregon State University:
Dissertation.
Bandura, A. (1991). Social cognition theory of moral thought and action. In W. M.
Kurtines & J. L. Gewirtz (Eds.), Handbook of moral behavior and development
(Vol. 1, pp. 45-96). Hillsdale, NJ: Lawrence Erlbaum.
Bennett, Frederick. (1998). Computers as tutors: Solving the crisis in education.
Retrieved Apr. 25, 2002, from Faben, Inc.: http://www.cris.com/~Faben1.
Berejikian, Jeffrey D. (2002). A cognitive theory of deterrence. Journal of Peace
Research, 39.2, 165-183.
111

Boelzner, David E. (Summer 2000). An overview of multimedia and the law. Journal of
Interactive Instruction Development, 1, 3-9.
Boettcher, Judith V. (July 1, 2002). The Changing Landscape of Distance Education:
What micro- market segment is right for you? Syllabus Magazine,
101Communications. Retrieved June 23, 2004, from
http://www.syllabus.com/print.asp?ID=6474
Bruwelheide, Janis H. “Intellectual property and copyright: Protecting educational
interests and managing changing environments.” Speech given Oct. 26, 1999.
Retrieved Apr. 2, 2002, from EDUCAUSE ’99:
http://www.educause.edu/ir/library/html/edu9935/edu9935.html.
Cegles, Kathleen A. (1998) Emerging issues affecting distance education research and
practice in higher education: A global futures perspective. The Pennsylvania State
University. Dissertation.
Cohen, Jacob. (1960) A coefficient of agreement for nominal scales, Educ Psych Meas,;
20:37-46.
Cohen, Jacob. (1992). A power primer. Psychological Bulletin. v112 1. 158.
Cohen, Jacob. (1988). Statistical power analysis for the behavioral sciences 2nd ed..
Hillsdale, NJ: Lawrence Erlbaum Associates. 36-37.
Collias, K., Pajak, E., and Rigden, D. (2003). One cannot teach what one does not know.
Retrieved Apr 24, 2004, from http://www.c-b-e.org/PDF/OneCannotTeach.pdf.
Committee on Intellectual Property Rights and the Emerging Information Infrastructure.
(2000). The digital dilemma: Intellectual property in the information age.
Washington, DC: National Academy Press. 123-154.
112

Conference on Fair Use (CONFU). (1998). Final report to the commissioner on the
conclusion of the conference on fair use.. Retrieved Apr. 5, 2002, from U.S. Patent
and Trademark Office at
http://www.uspto.gov/web/offices/dcom/olia/confu/indexx.html.
Cooter, Robert. (Spring 2000). Three effects of social norms on law: Expression,
deterrence, and internalization. Oregon Law Review. 79,1. 1-22.
Cornish, D. and R. Clark. (1986). The Reasoning Criminal: Rational Choice Perspectives
on Offending. New York: Springer-Verlag.
Creswell, J. W. (1994). Research design: Qualitative & quantitative approaches.
Thousand Oaks, CA: Sage Publications.
Crews, Kenneth D. (2002) New copyright law for distance education: the meaning and
importance of the TEACH Act. Prepared for the American Library Association. 112.
Crews, Kenneth D. (October 1993). Copyright, Fair Use, and the Challenge for
Universities: Promoting the Progress of Higher Education. University of Chicago
Press. 45-86.
Crews, Kenneth D. (2001). The law of fair use and the illusion of fair-use guidelines. 62
Ohio St. L.J. 599. Ohio State Law Journal.
Dalley, Christopher. (July 16 2001). Study invitations: Internet cost-effective for
recruiting research respondents. Marketing News 35,15. 20.
Diem, Keith G. (2002). Maximizing response rate and controlling nonresponse error in
survey research. Fact sheet. Retrieved May 28, 2003, from Rutgers, The State
University of New Jersey at http://www.rce.rutgers.edu/pubs/pdfs/fs997.pdf.
113

Doherty, Mark. (June 24, 2002). Don’t lose sight of focus group value. National
Underwriter. Erlanger. 16.
Donald, M. (1960). Implications of nonresponse in the interpretation of mail
questionnaire data. Public Opinion Quarterly, 24. 99-114.
Draper, N. R., and H. Smith. (1981). Applied regression analysis. 2nd ed. Wiley, New
York.
Educause. (2003). The Digital Millennium Copyright Act. Retrieved Mar. 4, 2003, from
Educause Current Issues at http://www.educause.edu/issues/dmca.html
Ely, Donald P. (no date). Confessions of an online distance educator. Retrieved Nov. 14,
2002, from ERIC Clearinghouse on Information & Technology at
http://ericit.org/newsletter/Volume22/ely.shtml.
Feenberg, Andrew. (2002). Andrew Feenberg's Home Page. Retrieved Mar. 25, 2002,
http://www.rohan.sdsu.edu/faculty/feenberg.
Felson, M. and Cohen, L, E. (1979). Social change and crime rate trends: A routine
activity approach. Madison, WI: American Sociological Review, 44: 588-608.
Gasaway, Laura N. (2000). Impasse: Distance learning and copyright. 62 Ohio St. L.J.
783. Ohio State Law Journal.
Gay, L.R. (1981). Educational research: Competencies for analysis and application. 2nd
Ed. Columbus, OH: Charles E. Merrill. 111.
Geerken, M.R. and W.R. Gove. (1975). Deterrence: Some theoretical considerations.
Law and Society Review 9. 497-513.
Glaser, B.G & Strauss, A.L. (1967). The discovery of grounded theory: Strategies for
qualitative research. Chicago, IL: Aldine Publishing Company.
114

Haney, W., Russell, M., Gulek, C., and Fierros, E. (Jan-Feb, 1998). Drawing on
education: Using student drawings to promote middle school improvement. Schools
in the Middle, 7(3), 38- 43.
Harris, Lesley Ellen. “Copyright risk management.” 24 January 2003. Online Posting.
liblicense- l. Retrieved 24 January 2003 <liblicense-l@lists.yale.edu>
Hatcher, Larry, and Stepanski, Edward J. A step-by-step approach to using the SAS
system for univariate and multivariate statistics. Cary, NC: SAS Institute Inc.
Hefter, Laurence R. & Litowitz, Robert D. (1997). What is intellectual property?
Retrieved Apr. 2, 2002, at
http://usinfo.state.gov/usa/infousa/media/infotech/ipr/iprtxt1.htm.
International Federation of Library Associations and Institutions-IFLA. (Nov. 1996).
Comments on the proposed new treaties in the copyright field under discussion
within WIPO. Retrieved Feb. 14, 2003, at
http://www.ifla.org/V/press/pr961115.htm.
Internet Encyclopedia of Philosophy (2003). Ethics. Retrieved Feb. 11, 2003, at
http://www.utm.edu/research/iep/e/ethics.htm.
Izzo, George. (1997). A theoretical perspective of the effects of moral intensity on
consumers’ ethical judgments of marketers’ non-normative behavior. Retrieved
Sept. 28, 2002, at http://www.sbaer.uca.edu/Research/1997/SMA/97sma053.txt.
Jarvis, Steve and Szynal, Deborah. (Nov 19, 2001). Show and tell. Chicago: Marketing
News, 35,24. 13.
Jones, Raymond C. (1998). What, how, when? Making Sense in Social Studies. Retrieved
online at http://curry.edschool.virginia.edu/go/readquest/conditional.html
115

Keel, Robert O. (1997). The evolution of classical theory: Rational choice, deterrence,
incapacitation and just dessert. Retrieved Mar. 25, 2002, at
http://www.umsl.edu/~rkeel/200/ratchoc.html.
Kish, L. (1965). Survey Sampling. New York: John Wiley
McNamara, Carter. (1999). Basics of conducting focus groups. Retrieved Sep. 16, 2002,
from The Management Assistance Program for Nonprofits at
http://www.mapnp.org/library/evaluatn/focusgrp.htm.
Manfreda, Katja Lozar; Batagelj, Zenel; and Vehovar, Vasja. (April 2002). Design of web
survey questionnaires: Three basic experiments. JCMC (7). Retrieved Feb. 17,
2003, from JCMC Message Board at
http://www.ascusc.org/ jcmc/vol7/issue3/vehovar.html
Mendes, Sylvia M. and McDonald, Michael D. (2001). Putting severity of punishment
back in the deterrence package. Policy Studies Journal, 29,4. 588-610.
Merriam, S. B. (1988). Case study research in education: A qualitative approach. San
Francisco: Jossey-Bass.
Merton, Robert K., Marjorie Fiske, and Patricia L. Kendall. (1956). The focused
interview. Glencoe. IL: Free Press.
Miller, Thomas W. and Dickson, Peter R. (Spring 2001). On-line market research.
International Journal of Electronic Commerce, 5,3. 139-67.
Moore, John W. (Feb. 2000). Ownership of information. Journal of Chemical Education,
77,2. 141.
Morgan, Davis L. (1988). Focus groups as qualitative research. London: Sage
Publications.
116

National Center for Educational Statistics, The. (2001). Contexts of Postsecondary
Education, Indicator 49.
National Music Publishers' Association, Inc., (2001). NY Forum: Copyright infringement.
Retrieved Feb. 6, 2003, from NMPA Publisher’s Forum, at
http://www.nmpa.org/nmpa/nv-ws98/ny-copyright.html
Nielsen, J. (1993). Usability Engineering. (Chapter 7.3 Focus Groups, pp. 214-225). San
Diego, CA: Academic Press, Inc.
Nisan, M. (1991). The moral balance model: Theory and research extending our
understanding of moral choice and deviation. In W. M. Kurtines & J. L. Gewirtz
(Eds.), Handbook of moral behavior and development (Vol. 3, pp. 213-247).
Hillsdale, NJ: Lawrence Erlbaum.
Pennsylvania State University. (2001) Ethical Theories. Retrieved Feb. 16, 2003, from
College of Engineering: http://my.win.psu.edu/nms197/ethics/theories.asp
Perlmutter, Shira. (Winter, 2001). Convergence and the future of copyright. 24 Colum.VLA J.L. & Arts 163. The Trustees of Columbia University in the City of New
York. Columbia – VLA Journal of Law and the Arts.
Peters, Marybeth. (June 27, 2001). Statement of Marybeth Peters Register of Copyrights
before the House subcommittee on courts, the Internet and intellectual property on
S. 487. Statement made to the 107th Congress, 1st Session.
Poquette, Bruce R. (Fall 2000). Current public law and policy issues: information wants
to be free. 22 Hamline J. Pub. L. & Pol’y 175. Hamline Journal of Public Law &
Policy.

117

Powell, Roinald R. (1977). Basic research methods for librarians, 3rd ed. Greenwich,
CT: Ablex Publishing Corporation. 28-40.
Radack, David V. (1998). Remedies for copyright infringement. JOM 50 (5), 51.
Ragin, Charles C. (1994). Constructing social research. Thousand Oaks, CA: Pine Forge
Press. 3-7.
Recording Industry Association of America (RIAA). RIAA releases mid-year anti-piracy
statistics. Retrieved from RIAA May 13, 2002, at
http://www.riaa.com/PR_story.cfm?id=457.
Robinson, Daniel H.; Fouladi, Rachel T. and Williams, Natasha J. (Summer 2002). Some
effects of including effect size and ‘what if’ information. The Journal of
Experimental Education: 70,4. 365-82.
Rojo, Alejandra (1995). Participation in scholarly electronic forums. University of
Toronto Ph.D. Thesis.
Rowe, Jeremy (1997). An analysis of policies addressing ownership of faculty produced
multimedia materials in higher education. Dissertation. Arizona State University.
Sagan, Scott. 2000. International security in a changing world: Deterrence in theory and
practice. Lecture 3. Retrieved April 30, 2002, from Stanford University at
http://sdli.stanford.edu/101/lectures/notes03.html.
Scheider, Matthew C. (Mar 2001). Deterrence and the base rate fallacy: An examination
of perceived certainty. Highland Heights: Justice Quarterly Jq;. 63-86.
Seidel, J. & Kelle, U. (1995). “Different functions of coding in the analysis of textual
data. In U. Kelle (Ed.), Computer-aided qualitative data analysis: Theory, methods
and practice. London. Sage. 52-61.
118

Shachtman, Noah. (Jun 18, 2001). Web enhances web research. Chicago: Advertising
Age. T18.
Shopeck, Wolfgang. (1998). Toward a theory of the control of dynamic systems. Paper
presented at the 2nd European Conference on Cognitive Modeling. Nottinham, UK.
Sinofsky, Esther Rita. (1982). Off-Air Videotaping by Educational Institutions: Issues,
Decisions, and Implications. Unpublished doctoral dissertation, University of
Southern California, Los Angeles, CA.
Smith, Kenneth Dale. (1999). Benchmarks in American higher education: Selected
approaches for distance education copyright and intellectual property policies.
Dissertation. University of North Texas.
Stemler, Steve. (2001). An overview of content analysis. Practical Assessment, Research
& Evaluation, 7(12-17).
Straub, Detmar W. Jr. and Collins, Rosann Webb. (June 1990). Key information liability
issues facing managers: Software piracy, proprietary databases, and individual
rights to privacy. MIS Quarterly. 143-156.
Sutherland, Edwin H. and Cressey Donald R. (1924). Criminology. Ninth Edition.
Philadelphia: J. B. Lippincott.
Taylor, Humphrey, Bremer, John and Overmeyer, Cary. (Spring 2001). Using Internet
polling to forecast the 2000 elections. Marketing Research, 13,1. 26-30.
Tuck, M. and Riley D. (1986). The Theory of Reasoned Action: A Decision Theory of
Crime. The Reasoning Criminal: Rational Choice Perspectives on Offending, edited
by D.B. Cornish and R.V. Clarke. New York: Springer-Verlag. 8-16

119

U.S. Department of Education, National Center for Education Statistics. (Fall 1998).
Percent of full-time postsecondary instructional faculty and staff according to
access to the Internet, use of electronic mail, and use of course-specific Web site, by
principal field of teaching: National Study of Postsecondary Faculty (NSOPF).
U.S. Senate. TEACH Act, S. 487, to amend chapter 1 of title 17, United States Code.
Retrieved March 28, 2002 from U.S. Senate at
http://www.ala.org/washoff/teach.pdf.
University of Idaho Engineering Outreach. Key players in distance education. Guide #1
Distance Education: An Overview. Retrieved November 2, 2002, from UIEO at
http://www.uidaho.edu/eo/dist1.html#key.
Vaughn, Diane. (1998). Rational choice, situated action, and the social control of
organizations. Law & Society Review, 32,1. 23-61.
Vigderhous, G. (1978). Analysis of patterns of response to mailed questionnaires. In
Survey Design and Analysis: current issues. Duane F. Alwin, Ed. Beverly Hills:
Sage.
Vygotsky, L.S. (1962). Thought and language. Cambridge, MA: MIT Press. (Original
work published 1934)
Weber, Robert Philip. (1990). Basic Content Analysis, 2nd ed. Newbury Park, CA: Sage
Publications.
Welsh, John F. (Nov/Dec 2000). Course ownership in a new technological context. The
Journal of Higher Education. 71,6. 668-99.

120

Werry, Chris. (May 2001). The work of education in the age of E-college. FirstMonday, v
6, 5. Retrieved March 29, 2002, from FirstMonday at
http://firstmonday.org/issues/issue6_5/werry/index.html.
Weisner, T. S. (1996). Why Ethnography Should Be the Most Important Method in the
Study of Human Development. In R. Jessor, A. Colby, & R. A. Shweder (Eds.),
Ethnography and Human Development: Context and Meaning in Social Inquiry.
Chicago: University of Chicago Press. 305-324.
Willard, Nancy. (nwillard@oregon.uoregon.edu). “Re: Eric Eldred act.” E-mail to
Multiple recipients of list (). 29 February 2003.
Witte, James, Amoroso, Lisa M. and Howard, Philip E.N. (2000). Method and
representation in Internet based survey tools – mobility, community and cultural
identify in Survey2000. Social Science Computer Review, 18-2, 179-195.
Wolcott, H. (1994).Transforming qualitative data: Description, analysis, and
interpretation. Thousand Oaks, CA: Sage. 203-219.
Young, Jeffrey R. (June 2, 2000). College group offers primer on policies for Retrieved
online education. The Chronicle of Higher Education, 46,39. A49.
Zachary Joseph L. and Jensen, Peter A. (2003). Exploiting value-added content in an
online course: Introducing programming concepts via HTML and JavaScript. New
York. ACM Press. 396-400.

121

APPENDICES

122

Appendix A: Fair Use Guidelines Proposed By the 1976 Copyright Committee of the
Library of Congress (CONFU), Alternatives to the CONFU Guidelines, and Teach Act

I. Single copying for teachers – A single copy may be made of any of the following by
or for a teacher at his or her individual request for his or her scholarly research or use
in teaching or preparation to teach a class:
A.
A chapter from a book;
B.
An article from a periodical or newspaper;
C.
A short story, short essay or short poem, whether or not from a collective
work;
D.
A chart, graph, diagram, drawing, cartoon or picture from a book, periodical
or newspaper.
II. Multiple copies for classroom use – Multiple copies (not to exceed in any event more
than one copy per pupil in a course) may be made by or for the teacher giving the
course for classroom use or discussion, provided that:
A.
The copying meets the tests of brevity and spontaneity as defined below; and,
B.
Meets the cumulative effect test as defined below; and,
C.
Each copy includes a notice of copyright
Definitions
Brevity
i. Poetry: (a) A complete poem if less than 250 words and if printed on not more
than two pages or, (b) from a longer poem, an excerpt of not more than 250
words.
ii. Prose: (a) Either a complete article, story or essay of less than 2,500 words, or
(b) an excerpt from any prose work of not more than 1,000 words or 10% of
the work, whichever is less, but in any event a minimum of 500 words.
[Each of the limits of i and ii above may be expanded to permit the
completion of an unfinished line of a poem or of an unfinished prose
paragraph.]
iii. Illustration: One chart, graph, diagram, drawing, cartoon or picture per book
or per periodical issue.
iv. “Special” works: Certain works in poetry, prose of in “poetic prose” which
often combine language with illustrations and which are intended sometimes
for children and at other times for a more general audience fall short of 2,500
words in their entirety. Paragraph ii above notwithstanding such “special
works” may not be reproduced in their entirety; however, an excerpt
comprising not more than two of the published pages of such special work and
containing not more than 10% of the words found in the text thereof, may be
reproduced.
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Spontaneity
i. The copying is at the instance and inspiration of the individual teacher, and
ii. The inspiration and decision to use the work and the moment of its use for
maximum teaching effectiveness are so close in time that it would be
unreasonable to expect a timely reply to a request for permission.
Cumulative Effect
i. The copying of the material is for only one course in the school in which the
copies are made.
ii. Not more than one short poem, article, story, essay or two excerpts may be
copied from the same author, nor more than three from the same collective
work or periodical volume during one class term.
iii. There shall not be more than nine instances of such multiple copying for one
course during one class term.
[The limitations stated in ii and iii above shall not apply to current news
periodicals and newspapers and current news sections of other periodicals.]
III. Prohibitions as to I and II above – Notwithstanding any of the above, the following
shall be prohibited:
A. Copying shall not be used to create or to replace or substitute for anthologies,
compilations or collective works. Such replacement or substitution may occur
whether copies of various works or excerpts therefrom are accumulated or
reproduced and used separately.
B. There shall be no copying of or from works intended to be “consumable” in the
course of study or of teaching. These include workbooks, exercises,
standardized tests and test booklets and answer sheets and like consumable
material.
C. Copying shall not:
i. Substitute for the purchase of books, publishers’ reprints or periodicals;
ii. Be directed by higher authority.
iii. Be repeated with respect to the same item by the same teacher from term to
term.
D. No charge shall be made to the student beyond the actual cost of the
photocopying.
Agreed March 19, 1976
Ad Hoc Committee on Copyright Law Revision (by Sheldon Elliott Steinbach, AuthorPublisher Group), Authoris League of America (by Irwin Karp, Counsel) Association of
American Publishers (by Alexander C. Hoffman, chairman, Copyright Committee.
Alternatives to the CONFU Guidelines
Visual Resource Association, Image Collection Guidelines: The Acquisition and Use
of Images in Non-Profit Educational Visual Resources Collections: http://www.vraweb
.org/copyright/guidelines.html
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Georgia Harper, “Rules of Thumb,” adapted from the CONFU Guidelines:
http://www.utsystem.edu/ogc/IntellectualProperty/roftimag.htm
Indiana University Copyright Management Center, “Checklist for Fair Use”:
http://www.iupui. edu/~copyinfo/fuchecklist.html
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Technology, Education, and Copyright Harmonization Act of 2001 (Engrossed as
Agreed to or Passed by Senate)
S 487 ES
107th CONGRESS
1st Session
S. 487
AN ACT
To amend chapter 1 of title 17, United States Code, relating to the exemption of certain
performances or displays for educational uses from copyright infringement provisions, to
provide that the making of copies or phonorecords of such performances or displays is
not an infringement under certain circumstances, and for other purposes.
Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled,
SECTION 1. EDUCATIONAL USE COPYRIGHT EXEMPTION.
(a) SHORT TITLE- This Act may be cited as the `Technology, Education, and
Copyright Harmonization Act of 2001'.
(b) EXEMPTION OF CERTAIN PERFORMANCES AND DISPLAYS FOR
EDUCATIONAL USES- Section 110 of title 17, United States Code, is amended-(1) by striking paragraph (2) and inserting the following:
`(2) except with respect to a work produced or marketed primarily for
performance or display as part of mediated instructional activities transmitted
via digital networks, or a performance or display that is given by means of a
copy or phonorecord that is not lawfully made and acquired under this title,
and the transmitting government body or accredited nonprofit educational
institution knew or had reason to believe was not lawfully made and
acquired, the performance of a nondramatic literary or musical work or
reasonable and limited portions of any other work, or display of a work in an
amount comparable to that which is typically displayed in the course of a live
classroom session, by or in the course of a transmission, if-`(A) the performance or display is made by, at the direction of, or
under the actual supervision of an instructor as an integral part of a
class session offered as a regular part of the systematic mediated
instructional activities of a governmental body or an accredited
nonprofit educational institution;
`(B) the performance or display is directly related and of material
assistance to the teaching content of the transmission;
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`(C) the transmission is made solely for, and, to the extent
technologically feasible, the reception of such transmission is limited
to-`(i) students officially enrolled in the course for which the
transmission is made; or
`(ii) officers or employees of governmental bodies as a part of
their official duties or employment; and
`(D) the transmitting body or institution-`(i) institutes policies regarding copyright, provides
informational materials to faculty, students, and relevant staff
members that accurately describe, and promote compliance
with, the laws of the United States relating to copyright, and
provides notice to students that materials used in connection
with the course may be subject to copyright protection; and
`(ii) in the case of digital transmissions-`(I) applies technological measures that reasonably
prevent-`(aa) retention of the work in accessible form by recipients of the transmission from the
transmitting body or institution for longer than the class session; and
`(bb) unauthorized further dissemination of the work in accessible form by such
recipients to others; and
`(II) does not engage in conduct that could reasonably
be expected to interfere with technological measures
used by copyright owners to prevent such retention
or unauthorized further dissemination;'; and
(2) by adding at the end the following:
`In paragraph (2), the term `mediated instructional activities' with respect to
the performance or display of a work by digital transmission under this
section refers to activities that use such work as an integral part of the class
experience, controlled by or under the actual supervision of the instructor
and analogous to the type of performance or display that would take place in
a live classroom setting. The term does not refer to activities that use, in 1 or
more class sessions of a single course, such works as textbooks, course packs,
or other material in any media, copies or phonorecords of which are typically
purchased or acquired by the students in higher education for their
independent use and retention or are typically purchased or acquired for
elementary and secondary students for their possession and independent use.
`For purposes of paragraph (2), accreditation-`(A) with respect to an institution providing post-secondary
education, shall be as determined by a regional or national accrediting
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agency recognized by the Council on Higher Education Accreditation
or the United States Department of Education; and
`(B) with respect to an institution providing elementary or secondary
education, shall be as recognized by the applicable state certification
or licensing procedures.
`For purposes of paragraph (2), no governmental body or accredited
nonprofit educational institution shall be liable for infringement by reason of
the transient or temporary storage of material carried out through the
automatic technical process of a digital transmission of the performance or
display of that material as authorized under paragraph (2). No such material
stored on the system or network controlled or operated by the transmitting
body or institution under this paragraph shall be maintained on such system
or network in a manner ordinarily accessible to anyone other than anticipated
recipients. No such copy shall be maintained on the system or network in a
manner ordinarily accessible to such anticipated recipients for a longer period
than is reasonably necessary to facilitate the transmissions for which it was
made.'.
(c) EPHEMERAL RECORDINGS(1) IN GENERAL- Section 112 of title 17, United States Code, is amended-(A) by redesignating subsection (f) as subsection (g); and
(B) by inserting after subsection (e) the following:
`(f)(1) Notwithstanding the provisions of section 106, and without limiting the
application of subsection (b), it is not an infringement of copyright for a
governmental body or other nonprofit educational institution entitled under section
110(2) to transmit a performance or display to make copies or phonorecords of a
work that is in digital form and, solely to the extent permitted in paragraph (2), of a
work that is in analog form, embodying the performance or display to be used for
making transmissions authorized under section 110(2), if-`(A) such copies or phonorecords are retained and used solely by the body or
institution that made them, and no further copies or phonorecords are
reproduced from them, except as authorized under section 110(2); and
`(B) such copies or phonorecords are used solely for transmissions
authorized under section 110(2).
`(2) This subsection does not authorize the conversion of print or other analog
versions of works into digital formats, except that such conversion is permitted
hereunder, only with respect to the amount of such works authorized to be
performed or displayed under section 110(2), if-`(A) no digital version of the work is available to the institution; or
`(B) the digital version of the work that is available to the institution is
subject to technological protection measures that prevent its use for section
110(2).'.
128

(2) TECHNICAL AND CONFORMING AMENDMENT- Section 802(c)
of title 17, United States Code, is amended in the third sentence by striking
`section 112(f)' and inserting `section 112(g)'.
(d) PATENT AND TRADEMARK OFFICE REPORT(1) IN GENERAL- Not later than 180 days after the date of enactment of
this Act and after a period for public comment, the Undersecretary of
Commerce for Intellectual Property, after consultation with the Register of
Copyrights, shall submit to the Committees on the Judiciary of the Senate
and the House of Representatives a report describing technological
protection systems that have been implemented, are available for
implementation, or are proposed to be developed to protect digitized
copyrighted works and prevent infringement, including upgradeable and selfrepairing systems, and systems that have been developed, are being
developed, or are proposed to be developed in private voluntary industry-led
entities through an open broad based consensus process. The report
submitted to the Committees shall not include any recommendations,
comparisons, or comparative assessments of any commercially available
products that may be mentioned in the report.
(2) LIMITATIONS- The report under this subsection-(A) is intended solely to provide information to Congress; and
(B) shall not be construed to affect in any way, either directly or by
implication, any provision of title 17, United States Code, including
the requirements of clause (ii) of section 110(2)(D) of that title (as
added by this Act), or the interpretation or application of such
provisions, including evaluation of the compliance with that clause by
any governmental body or nonprofit educational institution.
Passed the Senate June 7, 2001.
Attest:
Secretary.
107th CONGRESS
1st Session
S. 487
AN ACT
To amend chapter 1 of title 17, United States Code, relating to the exemption of certain
performances or displays fo r educational uses from copyright infringement provisions, to
provide that the making of copies or phonorecords of such performances or displays is
not an infringement under certain circumstances, and for other purposes.
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Appendix B: Expanded definition of the TEACH ACT S.487 and H.R. 2215

An amendment entitled, “Technology, Education, and Copyright Harmonization Act
of 2001,” to chapter 1 of title 17, United States Code relating to the exemption of certain
performances or displays for educational uses from copyright infringement provisions, to
provide that the making of copies or phonograph records of such performances or
displays is not an infringement for mediated instructional activities transmitted via digital
networks by accredited nonprofit educational institutions (107th Cong., 1st Sess).
Kenneth Crews (2002) summarizes the TEACH ACT as:
Long anticipated by educators and librarians, the new law will demand a full
reconsideration of the ability to use existing copyright-protected materials in
distance education. The law is a complete revision of the current Section 110(2)
of the U.S. Copyright Act, and one of its fundamental objectives is to strike a
balance between protecting copyrighted works, while permitting educators to use
those materials in distance education. If educators remain within the boundaries
of the law, they may use certain copyrighted works without permission from, or
payment of royalties to, the copyright owner— and without copyright
infringement.
According to Crews (2002), this law requires educators and their institutions to take
on active participation in forming policies, and making those policies available to faculty,
staff and students. Benefits of the TEACH Act include the repeal of Section 110(2) that
restricted performance of certain works to be received only over closed circuit television
and viewed only in “classrooms;” it expands the range of allowed works and receiving
locations; it allows copying and storage, but only for a “brief” period of time (no amount
of time is specified). Restrictions of the new Act include:
• Policies must specify the standards to follow when incorporating
copyrighted works into distance education, including the possibility of review
and control by the institution;
• The institution must provide “informational materials” on copyright that
“accurately describe and promote compliance with the laws of the United
States relating to copyright” and
• The instructor is mandated to participation in the planning and conduct of the
distance education program as transmitted. (Crews, 2002)

130

Appendix C – Spring 2003 Web-Based Courses
SESSION
Full Term

COL
AS

DPT
ANT

INSTRUCTOR
LH

ENG

TITLE
Anthropological Perspective
Telecourse w/web component
Composition II

Full Term

AS

Full Term

AS

ENG

Composition II

Staff

Full Term

AS

ENG

Modern Literature

Staff

Full Term

AS

ENG

Modern Literature

Staff

Full Term

AS

GLY

Earth and Environmental System
Telecourse w/web component - No
Orientation

ES

Full Term

AS

GLY

Introduction to Oceanography
Telecourse w/web component on
WUSF-TV

ES

Full Term

AS

MTH

College Algebra
Distance Learning
https://my.usf.edu

FH

Full Term

AS

MTH

Finite Mathematics
Distance Learning
https://my.usf.edu

FH

ACT

ED

EDC

KPS

ACT

ED

EDC

ACT

ED

EDE

Funct Acad Asmt & Intervention
Distance Learning
Pediatric Hlth Iss
Distance Learning, permit
Literature in Childhood Ed

ACT

ED

EDE

Literature in Childhood Ed

DB

ACT

ED

EDF

Human Development/Learning

DB

ACT

ED

EDF

Human Behavior/Env Select

DB

ACT

ED

EDF

Psych Foundations of Ed

DB

ACT

ED

EDF

Learning Princ App Instruction

DB

ACT

ED

EDF

Behav Theory/Class Learning

DB

ACT

ED

EDF

Topics In Beh Anlysis

DB

ACT
ACT

ED
ED

EDK
EDK

Microcomputers in Ed
Microcomp for Sch Management

Staff
LN

ACT

ED

EDK

PLE:Web Prog 1

JW

ACT
ACT

ED
ED

EDK
EDK

JW
FB

ACT

ED

EDK

PLE:Web Programming 2
PLE:Hyperscripting
meets 1/11/03,10am,EDU 252
ACET: Instr Graphics

ACT

ED

EDK

ACET: Web Page Design

AB

ACT
ACT

ED
ED

EDK
EDK

Acet:Distance Lrng
Telecommunications Ed

Staff
Staff

ACT
ACT

ED
ED

EDK
EDP

Res Distance Lrng
Assmts Indiv w/Disabilities

Staff
PE
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Staff

BM
BM

WK

Distance Lrng, meets 1/18 & 4/19,
8:00 - 3:00
ACT

ED

EDP

PE

EDQ

Medical Aspects Disabling Cond
Meets 1/18, 8:00 - 3:00
Measurement For Teachers

ACT

ED

ACT

ED

EDQ

Measurement For Teachers

Staff

ACT

ED

EDQ

Foundations Of Measurement

Staff

ACT

ED

EDQ

Found Educational Research

Staff

ACT
ACT

ED
ED

EDS
EDS

DT
Staff

ACT

ED

EDS

ACT

ED

EDS

ACT

ED

EDS

ACT

ED

EDS

ACT

ED

EDS

ACT

ED

EDS

ACT

ED

EDS

ACT

ED

EDS

ACT

ED

EDV

ACT

ED

EDX

Foundations of Special Ed
Sen Sem in Excep Student Ed
Paraprofessional only
Practicum in ESE
Paraprofessionals only
Trends & Issues in Special Ed
Internet course, permit required
Tran Prog Adol/Yng Ad Exc Stu
Internet course, permit required
Man/Motiv of Exc/At- Risk Stu
Internet course, permit
Nature/Needs of the Gifted
Internet course, permit
Adv Ed Strat for Gifted
Internet course
Supervised Pract Gifted Ed
Internet course, permit
Adv Th/Prac Ment Retardation
Internet course, permit required
Sp Teach Meth: Business Ed
Distance Learning
Tching LEP Students K-12

ACT

ED

EDX

Tching LEP Students K-12

Staff

ACT

ED

EDX

ESOL I:Theory & Pract Tch ELL

PS

ACT

FA

MUS

Staff

Full Term
Full Term

FA
FA

MUS
MUS

Adv Tech Res Inst Mue
Web course/Dept App Req
Tech/Res Alternate MUE Methods
Tech of Research Mus/Mus Ed

Full Term

NR

NUR

Info in Nursing and Healthcare
WEB-BASED CHECK NURSING
WEB PAGE

ES

Full Term

NR

NUR

Health Assess in Adv Practice
Web Based:Nursing
WebPage/Contact

DC

Full Term

NR

NUR

Pathophys for Adv Practice
WEB-BASED CHECK NURSING
WEB PAGE OPEN TO ALL
CAMPUSES

CG

Full Term

NR

NUR

Pharmacology for Adv Practice
WEB BASED CHECK NURSING
WEB PAGE

TD

Full Term

NR

NUR

Pharmacology in Nurs Practice
WEB-BASED RNs ONLY CHECK
NURSING WEB PAGE

TD

Full Term

NR

NUR

Educat Trasnsit for Regist Nur
WEB-BASED CHECK NURSING
WEB PAGE

BR

Full Term

NR

NUR

Eth Legl Asp Nur & Health Care

RS
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Staff

Staff
DT
Staff
Staff
Staff
Staff
Staff
Staff
JS
Staff

Staff
Staff

WEB-BASED CHECK NURSING
WEB PAGE RN ONLY
Full Term

NR

NUR

Nursing Inquiry
WEB-BASED RNs ONLY CHECK
NURSING WEB PAGE

BR

Full Term
Full Term
Full Term

NR
NR
NR

NUR
NUR
NUR

Interdisc Perspective on HIV
Interdisc Perspective on HIV
Comm/Pub Hlth:Pop-Focused Nurs
WED-BASED RNs ONLY CHECK
NURSING WEB PAGE

AT
AT
BB

Full Term

NR

NUR

Lead & Mng in Prof Nur Pract
WEB-BASED CHECK NURSING
WEB PAGE RNs only

Staff

Full Term

PH

CFH

WW

Full Term

PH

EOH

Full Term

PH

EOH

Full Term

PH

EOH

Full Term

PH

HPM

Full Term

PH

PHC

Full Term

ED

EDJ

Full Term

ED

EDJ

Full Term

FA

MUS

ACT

AS

LIS

PH Emergency/Large Populations
CI/Web Course Go To
Bio and Surface Monitoring
CI/Web Course Go To
Environ & Occup Health
CI/WebCourse/See
Emergercy/Disaster Recovery
CI/Web Course Go To
Intl Hlth/Hlth Care Sys
CI/Web Course Go To
Intro to Food Safety
Web Course For Info go to
Issues in Sport
Telecourse syllabus
Issues in Sport
Telecourse syllabus
Music in Your Life
Telecourse syllabus
WWWeb Page Design/Management

ACT

AS

LIS

go to
WWWeb Page Design/Management Staff

ACT

AS

LIS

ACT

AS

LIS

ACT

AS

LIS

ACT

AS

LIS

ACT

AS

LIS

ACT
ACT

AS
AS

LIS
LIS

ACT

AS

LIS

ACT

AS

LIS

ACT

AS

LIS

ACT
ACT

AS
AS

LIS
LIS

ACT

AS

LIS

ACT

PH

CFH

go to
Instructional Graphics
go to
Foundations of Lib/Info Sci
go to
Foundations of Lib/Info Sci
go to
Business Ref Sources & Svcs
go to
Lib Services/Distance Learn
go to
Adult Services in Libraries
Info Science in Librarianship
go to
Research Meth Lib/Info Science
go to
Curriculum & Instruct Tech
go to
Curriculum & Instruct Tech
go to
Books/Rel Mat Young Adults
Retrieved online Info
Sources/Services
go to
Info Sources/Sci &Tech
go to
Soc/Beh Sci Applied to Health
CDC, IHS, Montana Students Only
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RP
CO
GB
WW
CO
RM
RM
Staff
Staff

DA
TP
LB
SMS
IF
KM
VG
AP
JC
JC
CD
CD

SMS
JC

ACT

PH

CFH

Found Beh Health Sys
CI/CDC Students Only
Bio and Surface Monitoring
Emergency/Disaster Recovery
CI/Web Course/Haiti Students Only

BL

ACT
ACT

PH
PH

EOH
EOH

ACT

PH

HPM

BO

HPM
PHC
PHC
CHM

Principles of Hlth Pol & Mgmt
CI/CDC Students Only
Intl Hlth/Hlth Care Sys
PH Emer/ Lg Populations
Emer/Disaster Recovery
General Chemistry II

ACT
ACT
ACT
Full Term

PH
PH
PH
AS

Full Term

AS

CJP

Survey of Crim Justice Syst

KL

Full Term

AS

GLY

JR

Full Term

ED

EDK

Full Term
Full Term

NR
NR

NUR
NUR

M/P/M: Intro to Planetary Sci
For Juniors And Seniors Only
Res Tech Project Mgt
Prerequisite: EDF 6284
Nutrition
Pathophysiology for Nursing Pr
WEB-BASED RNs ONLY CHECK
NURSING WEB PAGE

Full Term

NR

NUR

Comm/Publ Hlth Nur Cl for RN
WEB-BASED OPEN TO ALL
CAMPUSES CHECK NURSING
WEB PAGE

GE

TOTAL COURSES OFFERED VIA WEB
STAFF
IDENTIFIED INSTRUCTORS

103
32
71
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PR
GB

WW
Staff
GB
Staff

Staff
NK
CG

Appendix D: Gassaway’s Comparison of Old and New Section 110(2) of U.S. Copyright
Law
U.S.Copyright Law (old) at §
110(2)

TEACH Act (new) § 110(2)

Instructional Broadcasting

Digital Network

Activity

Nonprofit educational
institutions and government
bodies
Transmissions for instruction

Works covered –
performances

Non-dramatic literary and
musical works

Works covered –
display

Any work

Limitations

Systematic instruction, directly
related and of material
assistance to teaching content

Copy restrictions

For audiovisual copy, must
have been lawfully made
In a classroom or other place
normally devoted to
instruction, or anywhere for
disabled recipients or those
with other special
circumstances that prevents
attendance in a classroom
Students, teachers or
government employees as part
of official duties or
employment

Accredited nonprofit educational
institutions and government
bodies
Transmissions including over
digital networks
Same PLUS reasonable and
limited portions of other works –
except works produced or
marketed primarily for display as
part of mediated instructional
activity via a digital network
Any work in an amount
comparable to that typically
displayed in a live classroom
1. At direction of or under actual
supervision of instructor
2. Integral part of class session
3. Systematic mediated
instructional activity
For all works, copy must have
been lawfully made
Anywhere but with technological
conditions met

Eligibility

Where

Who

Solely for students officially
enrolled in course or officers or
government employees as part of
official duties or employment

Laura Gasaway, http://www.unc.edu/~unclng/TEACH.htm
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Appendix E: Coding Schema Attributes and Definitions

Deterrence is defined as the concept that people will engage in criminal activities if they
have no fear of apprehension and punishment. Further, deterrence theory requires 1) the
capability to inflict unacceptable cost; 2) a communicated threat of deterrence; 3) threats
must come from a credible source; and 4) individua ls can weigh pros and cons before
making the decision to commit a deviant act (Sagan, 2000; Merton, 1957).
Copyright and fair use training is defined as formal instruction in policies and
guidelines that apply to using copyrighted materials. This instruction may be provided as
a component of some other curriculum or as stand-alone subject matter.
Web design is defined as the use of computer technology to produce text, graphics or
other multimedia, for display on the World Wide Web.
Code
D0

Coding Schema Attribute
Definition: The degree to which...
Deterrence Characteristics

D1

Punishment

D2

Fine/fee

D3

Getting caught

D4

Embarrassment

D5

Example for students

D6

Loss of job/status

D7

Choice/decision

D8

Corrective feedback

A penalty may be inflicted on an offender
through judicial procedure.
A sum may be imposed as punishment for an
offense; a forfeiture or penalty may be paid
to an injured party in a civil action.
Infringement is discovered unexpectedly.
This implies that the faculty member is
aware that an infringement was originally
committed.
One experiences a state of self-conscious
distress. This presupposes some initial selfconfidence that receives a sudden check,
producing shyness, shame or a feeling of
inferiority.
One serves as a pattern to be imitated or not
to be imitated by students through the use
and display of online course materials. This
implies a degree of professionalism.
Privation results from loss or separation
from one’s relative rank in a hierarchy of
prestige, a specific duty, role, or function as
a faculty member; also, a failure to gain,
win, or obtain a relative rank in a hierarchy
of prestige, duty, role or function.
The opportunity or privilege of choosing is
freely made given the determination arrived
at after consideration of all possible choices.
Evaluative or corrective information is
transmitted to the faculty member about an
infringing action, event or process.
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Code

Coding Schema Attribute

Definition: The degree to which...

D9

Routine activities decisionmaking

D10

Differential association
decision-making

D11

Prospect decision-making

Decision behavior is based on a motivated
offender, a suitable target that offers some
form of easy access and reward, and an
absence of authority. This promotes a “no
one is watching” mentality.
Decision behavior is learned through
association with others, such as techniques
for committing a crime. This promotes an
“everyone does it and gets away with it”
mentality.
Decisions tend to overweight small
probabilities and underweight moderate and
high probabilities. This promotes a “means
justifies the ends” mentality.

C0

Copyright and Fair Use Training Characteristics

C1

University workshop

C2

Authority (absence or
presence)

C3

University policy

C4

Usefulness

C5

Library resource

C6

University online resource
regarding copyright and
fair use

Copyright and fair use training is provided
by the university in a computer laboratory or
classroom on-site as a service to faculty. The
workshop may include training in general
web design, or training in the use of a web
authoring tool such as Blackboard or
WebCT, in which copyright and fair use
instruction by a university copyright expert
is provided as a component of the
curriculum.
Faculty members have knowledge of an
individual cited or appealed to as a copyright
expert, a source who has power to influence
thought, opinion or behavior on online
course materials regarding copyright
guidelines.
Faculty members have knowledge of a highlevel overall plan embracing the general
goals and acceptable procedures regarding
copyright and fair use.
Faculty members perceive that copyright and
fair use guidelines are generally valuable or
productive.
The on-site library holds information
regarding copyright and fair use guidelines
of the university and makes them available
for faculty use.
The world wide web holds information
regarding copyright and fair use guidelines
provided by the specific university under
study for faculty use.
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Code

Coding Schema Attribute

Definition: The degree to which...

C7

Generic online resource
regarding copyright and
fair use

C8

Support

C9

Convenience

The world wide web holds information
regarding copyright and fair use guide lines
for faculty use that are provided by sources
other than the university under study. This
implies that information is current and
accurate on the web page accessed by the
faculty member.
Services provided by the university under
study are available to refer faculty members
to a university authority on copyright and
fair use. This includes service provided via
telephone, electronic mail, in person or U.S.
postal service.
Suitability for performing an action or
fulfilling a request for copyright and fair use
guidance by a university authority at
appropriate time and place or method.

W0

Web Design Characteristics

W1

Download a file

W2

Copy-and-paste /Clipboard
a file

W3

Link a file

W4

Fee for use

A faculty member uses the process of
transferring a file or data from one device to
the memory of another device owned by the
university under study or the faculty member
or someone acting on the faculty member’s
behalf. This includes digital images, text,
video or audio files. Once downloaded, the
file is stored on the second device’s hard
drive or on a removable device such as a
floppy, CD or zip disk.
A faculty member uses the process of
duplicating all or part of a file or data from
one device to a memory buffer on another
device owned by the university under study
or the faculty member or someone acting on
the faculty member’s behalf. This includes
digital images, text, video or audio files.
Once copied, the duplicate is then pasted
directly into a document on the second
device.
A faculty member uses the process of
pasting a copy of an object into a document
in such a way that it retains its connection
with the original object.
A faculty member pays for the use of
copyrighted digital materials owned by
someone other than the faculty member.
This includes digital images, text, video or
audio files.
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Code

Coding Schema Attribute

Definition: The degree to which...

W5

Technical support

W6

Authoring tool

W7

Communication media

A faculty member relies on another person
to assist with design, develop, complete or
build online course content. This may
include students, technical support staff
provided by the department or the university,
other faculty members, or assistance from
outside the university under study.
A faculty member relies on the use of one or
more specific tools to design, develop,
complete or build online course content.
This includes Blackboard, WebCT,
FrontPage, Dreamweaver, Netscape
Composer or similar web authoring tools.
Some authoring tools have built-in capability
for templates.
Faculty members use computer and Internet
technology to communicate information.
Multimedia presentations, for example,
combine sound, pictures and videos, all of
which are different types of media.
Electronic mail and discussion boards are
also forms of communication media.

R0

Other Characteristics (added after pilot test)

R1
R2
R3
R4
R5
R6
R7
R8
R9
R10
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Appendix F: Survey Scoring/Online Resources Survey Instrument

Survey Scoring
1.

2. continued
Hyperlink to lead students to a
page containing others’ text

Book
# Points

Response

4
3
2
1
0

# Points

10%
1 chapter
50%
I don’t know
Unlimited amount or No
response

Journal article
# Points

Response

3
2
1
0

Response

0 Unchecked
1 Checked
5 1 semester
4 2 semesters
3 3 semesters
2 4 semesters
0 Indefinitely
0 I don’t know or No response
Purchase/license for text

10%
50%r
Whole article
I don’t know or No response

# Points

Response

1
0

Limit access to text by password

Poem
# Points

# Points

Response

3
2
1
0

Response

1
0

10%
50%r
Whole poem
I don’t know or No response

# Points
# Points

10%
50%r
1 act
Unlimited amount
I don’t know or No response

# Points

Response

1
0

Checked
Unchecked

Include citations for text

Response

1
0
5
4
3
2
0
0

Checked
Unchecked

Include copyright notice for text

Copy and paste text without a license
# Points

Response

1
0

Response

4
3
2
1
0

Checked
Unchecked

Limit access to text by reserve

Play

2.

Checked
Unchecked

# Points

Unchecked
Checked
1 semester
2 semesters
3 semesters
4 semesters
Indefinitely
I don’t know or No response

Response

1
0
3.

Checked
Unchecked

Students not assigned to make web pages
# Points

Response

1
0

Checked
Unchecked

No text from others’ web pages
# Points

Response

1
0
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Checked
Unchecked

Remove others’ text at end of semester
# Points

Use “thumbnail” of image

Response

1
0

# Points

Checked
Unchecked

May use others’ text indefinitely
# Points

4.

# Points

No
Yes
I use NO text at all

Response

1
0

# Points

Response

1
0

Unchecked
Checked
1 semester
2 semesters
3 semesters
4 semesters
Indefinitely
I don’t know or No response

6.

Checked
Unchecked

Students not assigned to make web pages
# Points

Response

1
0

Checked
Unchecked

No image from others’ web pages
# Points

Hyperlink to lead students to a page
containing others’ image
# Points

Checked
Unchecked

Include citations for image

Response

1
0
5
4
3
2
0
0

Checked
Unchecked

Include copyright notice for image

Copy and paste image without a license
# Points

Response

1
0

Response

1
0
0
5.

# Points

Unchecked
Checked

Some of my web text written by others
# Points

Checked
Unchecked

Limit access to image by password

Response

1
0

Response

1
0

Response

1
0

Checked
Unchecked

Response

0
1
5
4
3
2
0
0

Unchecked
Checked
1 semester
2 semesters
3 semesters
4 semesters
Indefinitely
I don’t know or No response

Remove others’ image at end of semester
# Points

Response

1
0

Checked
Unchecked

May use others’ image indefinitely
# Points

Response

1
0

Unchecked
Checked

Use others’ image on my page through link
# Points

7.

Response

0
1
5
4
3
2
0
0

8.

Response

1
0
5
4
3
2
0

Checked
Unchecked
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No
Yes
I use NO image at all

Copy and paste audio without a license
# Points

Response

1
0

Response

1
0
0

Purchase/license image
# Points

Some of my web images created by others
# Points

Unchecked
Checked
Indefinitely
4 semesters
3 semesters
2 semesters
1 semester
I don’t know or No response

Unchecked
Checked
1 semester
2 semesters
3 semesters
4 semesters
Indefinitely

0
8. continued
student

I don’t know or No response

0

Unchecked

Amount of audio used per
May use others’ audio indefinitely

# Points

Response

3
2
1
0

# Points

10%
50%
100%
I don’t know or No response

Response

1
0

10. Some of my web audio created by others
# Points

Response

0
1
5
4
3
2
0
0

Response

1
0
0

Hyperlink to lead students to a page
containing others’ audio
# Points

Unchecked
Checked

Unchecked
Checked
1 semester
2 semesters
3 semesters
4 semesters
Indefinitely
I don’t know or No response

No
Yes
I use NO audio at all

Highest possible score = 88 points

Purchase/license audio
# Points

Response

1
0

Checked
Unchecked

Web pages of Online Survey follow

Limit access to audio by password
# Points

Response

1
0

Checked
Unchecked

Include copyright notice for audio
# Points

Response

1
0

Checked
Unchecked

Include citations for audio
# Points

Response

1
0
9.

Checked
Unchecked

Students not assigned to make web pages
# Points

Response

1
0

Checked
Unchecked

No audio from others’ web pages
# Points

Response

1
0

Checked
Unchecked

Remove others’ audio at end of semester
# Points

Response

1

Checked
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http://www.coedu.usf.edu/psweeney/index.asp (introductory message)

150

http://www.coedu.usf.edu/psweeney/thanks. htm (no agreement to participate message)

http://www.coedu.usf.edu/psweeney/confirm1.asp (confirming responses to Section 1 of 2)
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http://www.coedu.usf.edu/psweeney/you.asp (Section 1 of 2 - Demographics)
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http://www.coedu.usf.edu/psweeney/knowledge.asp (Section 2 of 2 – Text, Images and
Audio)
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http://www.coedu.usf.edu/psweeney/confirm2.htm (final thank you page)
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Appendix G: University of South Florida Policies and Procedures Manual at
http://web.lib.usf.edu/tampa/accsvc/copyright.html
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